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From 184.6 on April 15, the Consumers’ Price Index 
rose to 185.4 on May 15 (1935-1939=100). It was the 
highest cost-of-iiving figure in history. Increase since 
the war started in Korea was about nine per cent. 


A drop of thirty-nine cents was recorded in gross 
average weekly earnings of factory workers from 
mid-April to mid-May. The May figure was $64.35, 
reflecting a reduced workweek. This was $7 above a year 
ago. Average hourly earnings for May~was $1.58. 


In May the civilian labor force was 62,803,000; the 
employed numbered 61,193,000; and unemployed 
1,609,000. All three figures were improvements over 
April. Mid-May factory employment was 15,800,000, 
a slight drop. 


A substantial rise was reported in new claims for un- 
employment compensation. From the March figure of 
719,000, it rose to 983,000 in April. 


New work stoppages totaled 350 in April, the same as 
in the two previous months, but workers involved 
increased from 140,000 in March to 165,000 in April. 
There were 407 new strikes in April last year. 

Total industrial production for May was 223, up from 
222 for April (1935-1939=100). The manufacturing 
index was 234, up from 233. The total industry 
figure has shown a slow but steady rise in 1951. 


Manufacturers’ sales dropped to $22,400 million in 
April from $23,396 million in March. Figures are 
estimates by Commerce and the Federal Reserve. 
Inventories rose slightly and new orders dropped. 


The June 16 index of wholesale prices (1926100) 
was 181.7, slightly down from 182.2 for May 19. 
The index was declining during the month of June, 
but well above the June 17 index last year—157.0. 


Retail sales fell to $11,960 million in April from 
$12,325 million in March. Inventories showed a frac- 
tional rise over the same period. 


New housing started in May was 97,000 nonfarm 
dwelling units, ten per cent above April. Expenditures 
for all new construction in May totaled $2,518 million, 
up from the $2,370 million spent in April. First five 
months of 1951 ran 18.6 per cent above the same 
period of 1950. 


In the four-week period ending June 16, there were 
625 business failures reported, compared with 677 for 
the previous four-week period. Figure for week of 
June 16 was 130, compared with 178 for the same week 
last year. 
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The Clayton Act and Picketing 


By SYLVESTER PETRO, Assistant Professor of Law, New York University 


ICKETING has had a devious career 

in American law. First viewed as a torti- 
ous, intimidatory boycott device, at a later 
stage some courts ‘came to view it as an 
absolutely privileged form of conduct. In 
between these two stages various courts 
attempted to view each picketing case on 
its own facts. These courts thought that 
in some circumstances picketing was clearly 
intimidatory and should be enjoined, while 
in other circumstances it merely partook 
or might partake of the character of privi- 
leged persuasion.’ Interestingly enough, the 
rules relating to picketing today strongly 
resemble those prevailing during the “middle” 
period; for the Supreme Court in its latest 
picketing cases has told us that the right of 
free speech does not privilege all picketing, 


and, in effect, that each case must turn 
on its own facts.* All the more reason, then, 
to explore the “middle”*period. Acquaint- 


ance with the approach prevalent at that 
time may help us to understand better the 
rules applicable today, or tomorrow. 


Lest it be thought that the “middle” 
period completely coincided with the situa- 
tion obtaining today, however, at least one 
important difference must be noted. Today 
the Supreme Court and other courts are 
aware that picketing often operates as a 
pure boycott signal, completely analogous 
to the businessmen’s agreement in restraint 
of trade.* This is a relatively new insight. 
While picketing has more or less always 


been viewed as a boycott mstrument, its 
efficacy as such had usually been attributed 
to the implicit threat of violence it allegedly 
contained. Courts usually had to decide 
whether picketing addressed to nonstrikers 
and striker-replacements was enjoinable on 
the basis of whether or not the picketing 
was intimidatory or coercive. Today, with 
unionism and interunion relations far more 
developed, picketing more often than in the 
old days is addressed to other union men, 
rather than to striker-replacements or non- 
strikers; and the more frequently recurring 
problem today, accordingly, is whether or 
not the picketing is like the businessmen’s 
boycotting agreement—not whether it is 
aggressively intimidatory or coercive. Thus 
a strictly current analysis of picketing in- 
volves a complicating factor not so widely 
present in older days—another item of evi 
dence attesting the growing complexity of 
labor relations problems. 

But this is not to 
addressed to nonunion men—to nonstrikers, 
striker-replacements and other workers re- 
sisting organization—is not a current prob- 
lem. Far from it. The law reports are full 
of current cases involving such picketing. 
Problems relating to the permissibility of 
“organizational” picketing and picketing ac- 
companying strikes remain acute. 

We have seen‘ that in Vegelahn v. Guntner*® 
a majority of the Massachusetts Supreme 
Judicial Court, Judge Oliver Wendell Holmes, 


say that picketing 





1The development may be traced in any of 
the casebooks in use in labor law courses, for 
example, Handler, Cases on Labor Law (1944), 
Chapter 2. 

2See 1 Labor Law Journal 675 (June, 1950). 
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16 LABOR CASES { 64,898 (1949). 

42 Labor Law Journal 403 (May, 1951). 

5167 Mass. 92, 44 N. E. 1077, 35 L. R. A. 722 
(1896) 
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Jr., to the contrary notwithstanding, re- 
garded picketing as almost inevitably a 
tortious, coercive device when addressed to 
nonstrikers and striker-replacements. Many 
courts around the turn of the century were 
similarly minded.’ But as time wore on, 
judicial opinion shifted somewhat. While 
some courts thought it patently unrealistic 
to argue that strikers might address them- 
selves in concert to nonstrikers and striker- 
replacements without coercing them, other 
courts took what seemed to themselves a 
more discriminating and more socially desir- 
able position. These other courts thought 
that the social interest required approval 
of at least some types of picketing. The 
position ran thus: Organized workers on 
strike ought to have the right to gather 
information at the scene of the strike; they 
ought also to have the right to inform 
striker-replacements and nonstrikers of both 
the existence of the strike and the facts 
surrounding it; and, finally, the strikers 
ought to be permitted to address them- 
selves—peaceably, of course—to the task of 
persuading the nonstrikers and striker-replace- 
ments to join forces with them. Character- 
istic was Vice-Chancellor Stevenson’s opinion 
in an early New Jersey case in which an 
employer sought an injunction against picket- 
ing conducted during a strike at his plant 
by the International Association of Machin- 
ists." Denying a blanket injunction against 
all the picketing, the Chancellor said: 


“The counsel for complainant practically 
confined his argument to the proposition 
that a preliminary injunction should go in 
the case to restrain picketing, without refer- 
ence to the object of the picketing or its 
effect. If this view is correct, it follows 
that workmen maintaining a strike have no 
right to station pickets merely for the pur- 
pose of giving them such information in 
regard to their late employers’ operations 
as may be discovered by ordinary observa- 
tion. It seems to me that this claim is not 
well founded; that it is contrary to the 
great weight of reason as well as authority. 


“Picketing may be lawful; picketing may 
be unlawful. Whether picketing is lawful 
or unlawful depends wholly upon the pur- 
pose with which it is carried on, or perhaps, 
it would be more accurate to say, the effect 
which is produced by it. If the purpose and 
effect are to intimidate, to interfere with 
the liberty of workmen in seeking employ- 
ment, to interfere with what in another case 
I called the employer’s right to have labor 
flow freely to him, so that a reasonably 





courageous person would be restrained from 
offering his labor to such employer, then 
picketing is unlawful, and, where the other 
necessary conditions for the interference of 
a court of equity exist, will be prohibited 
by injunction. 

“If, however, the picketing is carried on 
for the mere purpose of obtaining informa- 
tion, or for the purpose of conveying in- 
formation to persons seeking or willing to 
receive the same, or even, in some cases, 
for the purpose of bringing orderly and 
peaceable persuasions to bear upon the 
minds of men who desire to listen to the 
same, the object of such persuasions not 
including in any way the disruption of an 
existing contract for labor, then there may 
be no unlawful element in the picketing, and 
carrying it on may found no action even at 
law, and certainly may not call for any inter- 
ference on the part of a court of equity. 


“The insistment of counsel for the com- 
plainants would seem to include the proposi- 
tion that workmen on _ strike cannot 
maintain pickets (although merely for the pur- 
pose of obtaining such information as can 
be procured by the use of the eyes and ears) 
without violating the employer’s right to the 
enjoyment of a free labor market, and there- 
by causing him substantial and irreparable 
damage. This proposition seems to me to 
be utterly untenable.” 


Here then was perfect recognition of the 
right of employers to continue operations 
during a strike, and of the right of workers 
to seek employment during a strike—the 
basic employment rights in a free-market 
society. At the same time, however, Chan- 
cellor Stevenson insisted that a right to 
picket could simultaneously exist without 
conflicting with these free-market rights. 
Naturally many courts, regarding the term 
“peaceable picketing” as a contradiction in 
terms, would say that Chancellor Stevenson 
was simply unrealistic. But unrealistic or 
not, Chancellor Stevenson had much com- 
pany; and, even more important, his view 
was to be engraved in the law of both the 
federal government and the states. 


Clayton Act 


It is not entirely precise to say that the 
Clayton Act,* passed in 1914, legally privi- 
leged even peaceable picketing for an entirely 
lawful objective. However, the language of 
the act seems to suggest that such was its 
intention. Read carelessly, the act, in Sec- 





® See footnote 1. 
7 Fletcher v. International Association of Ma- 


chinists, 55 Atl. 1077 (N. J. Ch., 1903). 
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§38 Stat., 730, 15 USC Section 12, 29 USCA 
Section 52. 
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tion 20, seems to provide that employees 
commit no unlawful act in being present at 
the scene of a labor dispute and, while there, 
gathering or dispensing information con- 
cerning the dispute or persuading others 
either to cease working for or patronizing 
the employer involved. One might argue that 
the guarded language of Section 20—its fail- 
ure to mention either picketing or patrolling 
expressly—indicated an intention on the part 
of Congress to privilege only ordinary kinds 
of individual action, not the militant or mili- 
tary type of formation ordinarily associated 
with marching pickets. The trouble with 
this argument, however, is that Section 20 
seems at first glance to privilege the gather- 
ing and dispensing of information or persua- 
sion even where performed in “concert.” 
But now note the words of the section: 


. no... restraining order or injunc- 
tion shall prohibit any person or persons, 
whether singly or in concert, . .. from ceasing 
to perform any work or labor, or from 
recommending, advising, or persuading others 
by peaceful means so to do; or from attend- 
ing at any place where any such person or 
persons may lawfully be, for the purpose of 
peacefully obtaining or communicating in- 
formation or from peacefully persuading any 
person to work or to abstain from working; 
or from ceasing to patronize or-to employ 
any party to such dispute, or fyom recom- 
mending, advising, or persuading others by 
peaceful and lawful means so to do... .” 


No fair reading of this language can con- 
clude that Congress meant to privilege the 
gathering or dispensing of information or 
persuasion at the scene of a labor dispute 
only where a single individual operated by 
himself. Yet, after reading the language 
of Section 20 carefully, an even more basic 
question appears: Did Congress intend there- 
in to establish any new legal rights? The 
emphasis on “peacefulness,” “peaceful means” 
and “lawful means” is crucial and cannot be 
neglected. When one recalls that at the 
turn of the century, and later, many judges 
felt that picketing was inherently “unpeace- 
ful” and unlawful, that to some the very 
term “peaceful picketing” was a contradic- 
tion in terms, a definite complication appears : 
If ordinary picketing was considered inher- 
ently unlawful and unpeaceful, it would not 
be privileged by Section 20 of the Clayton 
Act. For that section, by its own terms, 
made no attempt to define what was peace- 
ful and lawful; it merely used the terms 
“peaceful” and “lawful,” apparently accept- 
ing the fact that they had achieved their 
meaningful content elsewhere. The only 


other place they could have achieved mean- 
ingful content was in equity and the common 
law, and thus, when the Clayton Act said 
that strikers might singly or in concert at- 
tend at a scene where they might lawfully 
be present and, while there, “peacefully and 
lawfully” observe or persuade others, it was 
not saying very much. It was merely say- 
ing that strikers might picket or not, depend- 
ing on the applicable precedents and the 
view of those precedents taken by the court 
which happened to be passing on the par- 
ticular case. The action would be lawful, 
under the Clayton Act, if it were lawful at 
common law or under existing equity prac- 
tice; if not lawful there, the Clayton Act did 
not purport to make it so. 


The fact that the Clayton Act purported 
to make no change in labor relations law, 
at least in terms of the legality of picketing, 
is of considerable importance, because this 
fact, when properly appreciated, vastly 
heightens the significance of the Tri-City 
case,” the first case in which the United 
States Supreme Court passed directly on the 
status in equity of simple primary picket- 
ing, and also the first case interpreting the 
effect of the Clayton Act on such picketing. 
For if the Clayton Act amounted at most 
to a direction to the federal courts to with- 
hold injunctions from lawful activities, then 
the opinion in the Tri-City case was not 
primarily or essentially one applying a stat- 
ute, but one fashioning federal law in regard 
to the status of picketing. This case, not 
the Clayton Act, established the legal status 
of picketing. 


Tri-City Case 


In November, 1913, the American Steel 
Foundries Corporation shut down its Granite 
City, Illinois plant. This plant had been 
providing employment for 1,600 men before 
it was shut down, but when operations were 
resumed in April, 1914, at first only 350 
men were called back to work. Some of the 
skilled workingmen rehired in April, 1913, 
received pay-cuts- of from two to ten cents 
an hour. The Tri-City Central Trades 
Council thereupon called a “strike” and set 
up a picket line. Only two of the 350 men 
rehired in April responded to the strike 
call, but a picket line was nevertheless set 
up. The object of the “strike,” apparently, 
was to secure restoration of the cut in pay. 
The object of the picketing, according to the 
evidence in the case, was “to prevent, if 
possible, the men from entering and working 





® American Steel Foundries v. Tri-City Cen- 
tral Trades Council, 257 U. S. 184 (1921). 
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at the plant until they arbitrated the differ- 
ence or advanced their wages to the former 
scale.” 


While the defendant union consistently 
disavowed any intention to use force or 
intimidation to achieve its ends, the evidence 
clearly established the use of both. Some 
of the employees testified that they had been 
warned that they would be hurt if they 
continued working during the “strike.” On 
several occasions workers were assaulted by 
pickets; several were wounded. Union of- 
ficers testified to the effect that no picket 
had been instructed to assault anyone, that 
the pickets were not authorized to commit 
an unlawful act, and, in fact, that no violence 
attributable to the union or the pickets had 
occurred. One union agent said that the 
pickets merely would approach workers, tell 
them of the conditions and request them to 
join the “strike.” The few instances of 
violence conceded by witnesses for the union 
were attributed to insults by the nonstrikers 
or explained simply by the statement that 
“a fight started,” or that “somebody started 
a fight.” One of the two workers who 
actually did strike made a revealing state- 
ment, a statement which should help in 
clarifying the situation of tension which 
must necessarily exist in virtually all cases. 
This man testified, as paraphrased in the 
opinion in the Tri-City case, that “he wanted 
te quit work and did not want anybody else 
to work in his place.” 


The three courts which passed on the case 
—the federal district court, the circuit court 
of appeals, and the Supreme Court—were 
convinced that violence had occurred and 
that the violence was attributable to the 
pickets, notwithstanding the union disavowals. 
As Chief Justice Taft put it for the Supreme 
Court: “It is clear from the evidence that 
from the outset, violent methods were pur- 
sued from time to time in such a way as to 
characterize the attitude of the picketers as 
continuously threatening. A number of em- 
ployees, sometimes fifteen or more, slept 
in the plant for a week during the trouble, 
because they could not safely go to their 
homes. The result of the campaign was to 
put employees and would-be employees in 
such fear that many abandoned work and 
this seriously interfered with the complain- 
ant in operating the plant... .” 


A bill for an injunction was filed in the 
Illinois District Court in May, 1914, several 
months before the Clayton Act became law 
in October, 1914. This court issued an 
injunction which, generally speaking, perma- 
nently restrained the defendants from per- 
suasion, or threats of violence, intimidation, 
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or any other kind of coercive acts addressed 
to nonstrikers and others seeking employ- 
ment; it also flatly prohibited all picketing 
near the “struck” plant. One clause of the 
decree should be noted especially—that en- 
joining the defendants “from inducing or 
attempting to compel or induce by persua- 
sion, threats, intimidation, force or violence 
or putting in fear or suggestions of danger 
any of the employees of the American Steel 
Foundries or persons seeking employment 
with it so as to cause them to refuse to per- 
form any of their duties as employees... .” 


Here, obviously, was a decree which would 
have guaranteed an absolutely free choice 
on the part of the nonstrikers or those 
seeking employment with American Steel. 
But the circuit court of appeals, reviewing 
the order after the Clayton Act was passed, 
balked at both the prohibition of persuasion 
and the unqualified prohibition of all picket- 
ing. It struck out the word “persuasion” 
at each point that it appeared in the decree, 
and inserted after the clause restraining 
picketing the words “in a threatening or 
intimidating manner.” 


The case appeared in the Supreme Court 
a long time after the enactment of the Clay- 
ton Act, and it stayed there a long time. 
First argued January 17, 1919, the case was 
reargued October 5, 1920, and again on 
October 4*and 5, 1921. A decision was 
finally handed down on December 5, 1921. 
Chief Justice Taft wrote the opinion for 
the court. There were no other opinions, 
although Mr. Justice Brandeis saw fit to 
state that he concurred “in substance” in 
both the opinion and judgment of the court, 
and Mr. Justice Clarke registered one of 
those mysterious dissents without opinion. 
As published in the official United States 
Reports, the case ends with these words: 
“Mr. Justice Clarke dissents.” 


FTER NOTING that Section 20 of the 

-Clayton Act introduced “no new prin- 
ciple” into the equity jurisprudence of the 
federal courts, the Chief Justice stated the 
problem presented by the case, with his 
customary perception and precision: 


“The object and problem of Congress in 
Section 20, and indeed of courts of equity 
before its enactment, was to reconcile the 
rights of the employer in his business and 
in the access of his employees to his place 
of business and egress therefrom without 
intimidation or obstruction, on the one hand, 
and the right of the employees, recent or 
expectant, to use peaceable and lawful means 
to induce present employees and would-be 
employees to join their ranks, on the other.” 


(Continued on page 558) 
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Exhaustion of Intraunion Remedies 
AS A CONDITION PRECEDENT TO APPEAL TO THE . COURTS 


By JAMES VORENBERG 


TMHE REQUIREMENT that a litigant 

exhaust his remedies in one judicial system 
before seeking recourse to another is common 
in the law. Thus, in general, no appeal 
may be had to the courts in a case before 
an administrative agency until the agency 
has completed action. Similarly, a share- 
holder of a corporation may have to submit 
his complaints concerning officer action to 
the directors and shareholders before seek- 
ing judicial action. In the labor field the 
National Labor Relations Board adopted a 
comparable rule to the effect that opposing 
unions must seek to settle their disputes 
within the structure of a national affiliate 
before going to the Board. 

The reasons which have led courts to re- 
quire a union member seeking relief from 
alleged unfair discipline to exhaust his 
intraunion remedy are the same as those 
that have resulted in the exhaustion re- 
quirement in other fields of the law. There 
seem to be three reasons for this require- 
ment: (1) There is the natural desire of 
the courts, faced with overcrowded calen- 
dars, to forestall taking a case while there 
is still a chance for settlement within the 
union. (2) Courts have sought to encour- 
age the development of responsible systems 
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for extra-court settlement of disputes. In 
the words of Professor Chafee,’ they have 
sought to nourish the “living tree” of the 
They have assumed 


union organization. 

that an injustice done at the local level 
will be corrected on appeal within the 
union. (3) Courts have been reluctant to 


. 


become involved in the “dismal swamp” 


of the constitutions, rules and usages of 
organizations with which they are not 
familiar. By requiring exhaustion, the 


courts not only increase the possibility of 
never having to decide the case, but also 
ensure that they will have available, should 
they have to decide it, an interpretation by 
the highest tribunal within the union. 

It is very difficult to set up a framework 
of analysis in this area of the law, because 
there appears to be a sharp discrepancy 
between what the courts do and what they 





1 Chafee, ‘‘The Internal Affairs of Associations 
Not for Profit,"’ 43 Harvard Law Review 993, 
1021. 
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say they are doing. Thus, there are many 
cases where a court denies a union member 
relief on the ground that he has not yet 
exhausted his intraunion remedy, but does 
so only after examining the merits of the 
disciplinary action in great detail and mak- 
ing it apparent that it thinks no valid claim 
for relief exists. Conversely, there are a 
number of cases where courts grant relief 
to a union member although, under the 
genéral theory of exhaustion, one would 
expect the doctrine to be invoked. 

This suggests the importance of examin- 
ing the exhaustion problem on two levels. 
The inquiry into what the courts purport 
to be doing is important because there are 
some cases, though few in number, where the 
exhaustion requirement appears actually to 
have influenced the result the court reaches.’ 
Even where the doctrine is used as an 
opinion-writing tool, what the courts say 
they are doing is important in examining 
judicial attitudes toward the internal affairs 


of unions. As a third line of inquiry, the 
possibilities of legislative action will be 
considered. 


RULES EXPOUNDED BY COURTS 


General Rules of Exhaustion 


The typical case in which the courts have 
required exhaustion is where a union mem- 
ber, expelled by the officers of the local, 
appeals directly to the courts for reinstate- 
ment and/or damages, rather than pursuing 
an appeal to the executive board as pro- 
vided in the constitution or, the disciplinary 
action having been upheld by the executive 
board, fails to carry his appeal to the floor 
of the convention.* 

Where an aggrieved member is seeking 
both intraunion and court relief concur- 
rently the reasons for requiring exhaustion 
are clearest. Thus, in French v. Ladisky,* 
a local officer had been barred from office 
by the district council and the executive 
board would not meet to process his case 
until his term in office would have expired. 
This latter circumstance has led courts, 
in most cases, to set aside the exhaustion 


requirement.’ Before filing his complaint 
in court, the plaintiff had complied with the 
intraunion appeal procedure and filed a 
petition to the executive board. The court, 
indicating that it would have ordered the 
plaintiff reinstated to office had it not been 
for the dual procedures followed, denied 
him relief, stating the necessity of choosing 
one remedy, either in the courts or within 
the union.’ Perhaps this is the strongest 
situation for requiring exhaustion since the 
court has an interest in protecting its dig- 
nity. It is possible that the court, in decid- 
ing the case on the merits, would deny 
relief while the executive board might sub- 
sequently reinstate the member, thus negat- 
ing the effect of the court’s decision.® 


Judicial Exceptions 
to Exhaustion Rule 


Courts have recognized that there are 
some cases in which the reasons underlying 
the exhaustion rule are not present. It is 
useful to distinguish between two different 
sorts of situations where an exception has 
been made. In the first, the basis for set- 
ting aside the disciplinary action may be 
found in the action of the tribunal imposing 
the initial penalty, from which an appeal 
is sought. In the second, the focus shifts 
to the adequacy vel non of the intraunion 
remedy, that is, whether there are defects 
in the right of appeal within the union 
structure which serve as a ground for not 
applying the exhaustion rule. The ap- 
proach of Judge Hutcheson sets these out 
quite distinctly: 

“T am strongly of the opinion that the 
field of judicial interference with the ac- 
tions of voluntary, nonpublic bodies, as to 
controversies between their members as to 
the method and manner in which rights of 
membership may be maintained and con- 
tinued, is, and should be, a very narrow 
one, and that its boundaries should be 
maintained with the utmost care, so that 
only upon the clearest kind of showing, 
either that the Constitution and rules are vio- 
lated by the decision of the tribunals set 





For example, Dragwa »v. Federal Labor 
Union, 136 N. J. Eq. 172, 41 Atl. (2d) 32 (1945); 
Harris v. Detroit Typographical Union, 144 
Mich. 422, 108 N. W. 362 (1906). Professor 
Summers in a recent article has stated that 
of about 200 cases in which exhaustion of 
remedies was a possible issue, courts relied 
on the rule to deny relief in only 22. Sum- 
mers, ‘‘Legal Limitations on Union Discipline,”’ 
64 Harvard Law Review 1049, 1092 (1951). 

‘For cases applying the exhaustion rule, see 
Note, 168 A. L. R. 1462, 1464 (1947). 
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578 N. Y. S. (2d) 670 (S. Ct. N. Y." 1947). 

¢For example, Macpherson v. Green, 72 
N. Y. S. (2d) 790 (S. Ct. N. Y., 1947). 

™But see Tesoriero v. Miller, 88 N. Y. S. 
(2d) 87 (App. Div., 1949), where exhaustion 
was not required although a concurrent remedy 
was being sought. 

’ However, it is interesting to note in the 
converse situation, the courts have not hesitated 
tc indicate very clearly their view of the merits 
before remanding the case to the union under 
the exhaustion doctrine. See pages 492-493. 
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up by them, or that the remedies provided 
by the parties in their agreements for ap- 
peal from or review of the decisions of their 
own constituted tribunals are nonexistent 
or unreasonable, should the courts permit 
their jurisdiction to be invoked... .”* 


Defects in “jurisdiction,” procedure or 
application of substantive rules appealed 
from.—Courts have commonly relaxed the 
exhaustion rule where they believe there 
has been a misapplication of the provisions 
of the constitution by the body originally 
imposing disciplinary action. This misin- 
terpretation may be of the procedural pre- 
requisites for disciplinary action or of the 
substantive ground on which such action 
may be based. When a court acts in such 
a case, it usually characterizes the local 
proceedings as being “without jurisdic- 
tion.” This appears to be an effort to 
come within the established exceptions to 
exhaustion rules in other areas of the law 
where “lack of jurisdiction” connotes the 
absence of authority to handle the case. 
However, as used in these union cases, the 
language means nothing more than the 
existence of a defect, either substantive or 
procedural, in the original imposition of the 
penalty. 

Thus, where a court has disagreed with 
the interpretation which an expelling local 
gave to such grounds for expulsion as 
“slanderous statements,”™ or “disobedience 
to the . . . mandates and decrees of the 
Local,” “ it has intervened and set aside the 
action of the local without giving the presi- 
dent or executive board an opportunity to 
reverse the interpretation given these terms 
by the local. A number of such cases will 
be discussed in the next section in examin- 
ing the trye position of the exhaustion rule 
in the disposition of cases in this field. It 
suffices for the purpose of this section to 
note the willingness of courts to grant relief. 

Some courts have recognized the incon- 
sistency of speaking in exhaustion terms 
and then making an exception that requires 
a court to step in whenever the local body 


has misinterpreted the constitution.” These 
courts have refused to hear such cases until 
an alleged misinterpretation has been passed 
upon by the higher levels of the union 
judicial system. 

In making exceptions to the exhaustion 
rule, courts have looked beyond the lan- 
gauge of the constitution for evidence of 
general unfairness in the proceedings in 
which the plaintiff was allegedly aggrieved.” 
The chief reason for granting relief in such 
cases has been a finding that the original 
trial group was biased, thus rendering the 
proceedings void.” Here, again, however, 
one would think that the executive board 
or the next highest tribunal should be given 
an opportunity to reverse the unfair discipline. 

To the extent that the exhaustion rule is 
a valid one, it is difficult to justify a court’s 
intervention where it finds a defect in the 
action imposing the original penalty. As 
will be pointed out, such intervention sug- 
gests that the exhaustion doctrine is not 
one which courts take very seriously. 


Inadequacy of the right to intraunion 
appeal.—Courts have not invoked the ex- 
haustion requirement where the right of 
appeal within the union is illusory. The 
cases in this area may be divided into four 
types of inadequacy in the intraunion remedy: 


(1) Excessive lapse of time before appeal 
would be heard.—No clear line can be drawn 
as to when the court will invoke this ex- 
ception to the exhaustion rule. However, 
a number of factors can be noted in judicial 
opinions which may affect the amount of 
time the court will deem excessive. Two 
and one half months” has been found to 
be too long, while a Massachusetts case, 
which seems to be something of a “sport,” 
has held that the right of appeal to the in- 
ternational convention barred a suit in the 
courts even though there was no convention 
scheduled and one could be called only at 
the discretion of the president who had 
been instrumental in disciplining the plain- 
tiff. Usually the cases that set aside the 





® Local No. 7 v. Bowen, 278 F. 271, 274-275 
(DC Tex., 1922). 

”For example, Nissen v, International 
Brotherhood of Teamsters, 229 Iowa 1028, 295 
N. W. 858 (1941). 

1 Shapiro v. Gehlman, 244 App. Div. 238, 
278 N. Y. S. 785 (1935). 

122 Gleeson v. Conrad, 81 N. Y. S. (2d) 368 
(S. Ct. N. Y¥., 1948). 

1% For example, McCauley v. Lancaster Fed- 
eration of Musicians, 18 LABOR CASES { 65,835 
(Cc. P. Pa., 1950); Harris v. Detroit Typo- 
graphical Union, cited at footnote 3. 

“4 For example, Reilly v. Hogan, 32 N. Y. S. 
(2d) 864 (S. Ct. N. Y., 1942). 
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% For example, Otto v. Journeymen Tailor’s 
Protective & Benevolent Union, 75 Cal. 308, 17 
Pac. 217 (1888). 

% Local Union No. 57 v. Boyd, 245 Ala. 227, 
16 So. (2d) 705 (1944). 

17 Mulcahy v. Huddell, 272 Mass. 539, 172 
N. E. 796 (1930). In addition to the remoteness 
of a convention, the complaint also alleged 
that, when held, the convention might be any- 
where in the country and the conventions .were 
always under the domination of the president 
who could appoint about half of the delegates. 
A demurrer to this complaint was sustained. 
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exhaustion rule on the basis of time alone 
are cases in which there will be a delay of 
years before the next convention.” Where 
it is a question of waiting until the next 
executive board meeting, the courts have 
generally said that this delay does not af- 
fect the validity of the remedy.” 

The nature of the penalty imposed seems, 
quite properly, to influence the court’s opin- 
ions in deciding how long is “too long.” 
Thus, where a member has been expelled or 
suspended and is covered by an insurance 
plan, the benefits of which will be lost by 
prolonged suspension, courts have been 
more willing to step in and adjudicate the 
merits before rights under the policy ex- 
pire.” The existence of a union security 
clause assumes importance in connection 
with this exception to the general exhaus- 
tion rule.” Courts appear more willing to 
assume immediate jurisdiction here than 
where the plaintiff's employment is not at 
stake.” It might be argued that no dis- 
tinction should be made on this basis, since 
a member can recover lost wages by way 
of damages from the union, if his expulsion 
later proves to have been illegal. How- 
ever, aS a practical matter, this places the 
plaintiff in the difficult position of having 
to decide whether to seek a new job pend- 
ing the outcome of the intraunion appeal ™ 
and, further, he may be reluctant to antag- 
onize the union officers and members by 
bringing a suit for back wages once he has 
been ordered reinstated by the executive 
board, albeit without compensation for his 
lost pay. 

The nature of the penalty is also im- 
portant where the penalty is of short dura- 
tion and its impact will have ceased by 
the time the union appeal procedure has 
progressed to adjudication of the case. 
Thus, where a local officer was denied the 
right to hold office for a year and his 
appeal would not be heard until his term 
in office would have expired, the court 
seems to have regarded this as a reason 


























for not requiring exhaustion.™ This is a bit 
troublesome since it seems to put the man 
with a penalty of short duration in a 
stronger position in appealing to the courts 
than one who bears a more serious burden. 
The courts seem to have reached this result 
by a literal interpretation of the word 
“futile,” for they have said that where 
there are no more effects of the penalty 
left to appeal from, the appeal is futile. 


(2) Expense of appeal.—The financial bur- 
den of taking an appeal becomes important 
if the constitution provides for a final ap- 
peal to the convention and the convention 
is being held too far away for the plaintiff 
to attend without serious hardship. Thus, 
it has been held that a trip from New York 
to Cincinnati is an undue burden rendering 
the whole right of appeal inadequate.” An- 
other manner in which expense may inter- 
fere with the right to press an appeal is 
where the constitution requires payment of 
all or part of a fine before there is a right 
to go before the executive board. In a 
recent case™ plaintiffs were fined $300 and 
expelled. The constitution provided that in 
order to appeal from the imposition of a 
fine, one half of the fine must be paid. The 
court, unwilling to try the merits of the 
case, but feeling that the remedy of appeal 
was rendered futile by the amount of the 
fine, which it regarded as excessive even if 
the plaintiffs were guilty, ordered the union 
to reduce the fine to $100 each, and re- 
manded the case for appeal through the union. 


(3) Identity between original and appellate 
tribunal.—One of the most common reasons 
for which courts set aside the exhaustion 
rule is the unlikelihood that the member 
will have a fair hearing where some mem- 
bers of the body that will hear the appeal 
were also active in the initial imposition of 
disciplinary action. Thus, exhaustion has 
not been required where the same officers 
who passed judgment the first time sit once 






















% For example, Gleeson v. Conrad, cited at 
footnote 12 (five years until convention); Fritz 
v. Knaub, 57 Misc. 405, 103 N. Y. S. 1003 (1907) 
(two years). 

1# See Summers, footnote 3. 

* Local Union No. 57 v. Boyd, cited at foot- 
note 16; Fritz v. Knaub, cited at footnote 18. 


*1Of course, Section 8 (a) (3) of the Taft- 
Hartley Act prevents an employer from dis- 
charging an employee expelled from a union 
for any reason other than failing to pay dues. 
See ‘‘Developments in the Law—The Taft- 
Hartley Act,’’ 64 Harvard Law Review 828 
(1951). 
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2 Shapiro v. Gehlman, cited at footnote 11; 
Tesoriero v. Miller, cited at footnote 7. 

23See Glauber v. Patoff, 14 Lab Rel. Rep. 
948 (N. Y., 1944), as to the obligation to miti- 
gate damages by seeking new employment. 

24 For example, Macpherson v. Green, cited at 
footnote 6: Shapiro v. Gehlman, cited at foot- 
note 11. 

2 Gallagher v. Monaghan, 58 N. Y. S. (2d) 618 
(S. Ct. N. Y., 1945). 

2% McCauley v. Lancaster Federation of Musi 
cians, cited at footnote 13. 
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more on appeal” or where the body which 
initiated the action was the next to whom 
appeal might be had.” 

(4) Scope of review.—A few courts have 
suggested that the scope of review by the 
union appellate body is a factor in deciding 
whether the remedy was adequate. Thus, 
in Tesoriero v. Miller the court said: 

“The case before us is unlike French v. 
Ladisky, supra, in that in that case the union 
appellate body was, by the constitution of 
the union, vested with jurisdiction and dis- 
cretion to... hear the appeal by the retrial 
of the entire case, whereas in the case under 
consideration there is no such provision 
in the constitution of the union.’”™ 

A distinction on this basis seems im- 
proper in cases where the facts are not in 
dispute and it is only a question of testing 
certain conduct against somewhat unspecific 
words of the constitution. Thus, in the 
Tesoriero case, the fact that the plaintiff 
had worked between two and six minutes 
of the rest period was undisputed. The 
only question was whether he could be ex- 
pelled from the local for this, under a 
clause permitting expulsion for “discrimina- 
tion” against a union officer. It is difficult 
in such a case to see how a new trial, as 
opposed to a decision on the record, is 
necessary to insure an adequate remedy. 


These exceptions to the exhaustion rule 
based on the inadequacy of the remedy are 
clearly consistent with the theory behind 
the requirement of exhaustion, It would 
seem proper for the courts to draw a much 
sharper distinction between this sort of 
inadequacy and a defect at the first im- 
position of a penalty correctible on intra- 
union appeal. Unfortunately, opinion-writing 
in this field has been rather vague and 
courts appear to have made no such dis- 
tinction, but instead have lumped the whole 
union adjudicatory system together, without 
considering whether action at one level 
might be reversed above. 


TRUE ROLE OF EXHAUSTION DOCTRINE 


It is difficult to ascertain to what extent 
the exhaustion doctrine has really influenced 
results of cases and to what extent it has 
merely been used as make-weight in opinion- 
writing. First, it is always difficult to de- 
termine which of a numbér of different 
factors discussed by a court is crucial. 


Second, in most cases, all that is available 
to show what really happened in the case 
is the court’s interpretation of the facts. 
It is not unnatural to expect that a court 
which has concluded, for example, that 
the plaintiff has a valid case on the merits, 
would state the facts so that the case 
appears to fit into one of the accepted formulas 
for avoiding the exhaustion rule. 


However, when a court treats extensively 
of the merits before involving the juris- 
dictional doctrine of exhaustion, on the 
basis of which it could decline to hear the 
merits, it suggests that the true basis for 
the decision is not the jurisdictional rule. 
This is not like a situation where a court, 
faced with alternative substantive grounds 
for reaching the same result, as in the tort 
field, non-negligence by the defendant or con- 
tributory negligence by the plaintiff, sets forth 
both grounds—for one of the underlying 
purposes of the exhaustion rule is to pre- 
vent the court from having to deal with 
the merits of the case at all. 

In order to determine what weight the 
courts are giving the exhaustion require- 
ment it may be useful to examine typical 
opinions in two sorts of cases. The first 
is where, after a discussion of the merits 
indicating that it regards the disciplinary 
action as justified, the court then tells the 
plaintiff to go back and exhaust his remedies 
within the union. The second is where a 
court decides for ‘the plaintiff on the merits, 
though the general theory behind the ex- 
haustion requirement would seem to re- 
quire its invocation. 


Exhaustion Required 


The plaintiffs in Cromwell, et al. v 
Morrin, et al.,” were removed as officers 
by the international president for calling 
a strike without the permission of the 
international, as required by the constitution, 
and for removing funds to a separate bank 
account not under the control of the inter- 
national officers. The removal from office 
was upheld by the general executive board. 
The court devoted a large part of its 
opinion to pointing out the seriousness of 
this violation and the careful attention that 
was paid to the constitutional requisites 
in conducting the trial of these officers. 
It then referred to the fact that the plain- 
tiffs had not appealed to the general execu- 





“ Reilly v. Hogan, cited at footnote 14 (nine 
members of executive board had taken part in 
original expulsion). 

°° Heasley v. Operative Plasterers’ Association, 
188 (2d) 206 (1936). 
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2° See footnote 7, at p. 91. 
% 17 LABOR CASES { 65,309, 91 N. Y. S. (2d) 
176 (S. Ct. N. Y., 1949). 
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tive council and held that the exhaustion 
rule applied. It distinguished Tesoriero v. 
Miller, saying that in that case: 

“. . . the cause of expulsion was so trivial 
and unimportant as to suggest bad faith on 
the part of the unfon in dismissing him 
from membership. The facts in the case 
at bar do not compare with the facts in the 
Tesoriero case. Where the conduct 
of the officers of a local union threaten and 
endanger its membership in an affiliation 
with one of the largest and most influential 
labor organization [sic] in the world, surely 
a situation of this character created that 
type of emergency which required inter- 
vention by supervision and control and the 
removal of the officers responsible for the 
condition.” ™ 

Although this purports to be merely a 
remand to the union appellate body, one 
wonders what has been left undecided. 
Tested against the three bases of the 
exhaustion rule this decision is certainly 
difficult to explain. 

In Bush v. International Alliance,” where 
the plaintiff was expelled from a local for 
alleged extortion of money from the widow 
of a former union member, the court de- 
voted the bulk of the opinion to a very 
detailed examination of the testimony and 
affidavits, and concluded that there was 
good reason to believe the plaintiff had 
been guilty. Then, at the very end of the 
opinion, the court said: 

“It is apparent from the record that the 
writ of mandate should be denied in any 
event, for the reason that the petitioner 
failed to exhaust all the remedies provided 
by the constitution and by-laws of the union.” 

Perhaps the most illuminating use to 
which the exhaustion doctrine has been 
put is in the very recent case of UPW v. 
Local 312," involving the disaffiliation of a 
right-wing local from the plaintiff-inter- 
national. The constitution provided that upon 
disaffiliation the property should remain 
with: the international, It also gave the 
president power to appoint an adminis- 
trator to take over a local union. This 
action was subject to review by the execu- 
tive board, but the president’s action was to 


remain effective until reviewed. The inter- 
national sued to compel the local to turn 
over its assets to the administrator. The 
court held that no such judicial order could 
be issued until the executive board had 
passed on the case. The difficulty one has 
with this use of the exhaustion doctrine is 
that the review provision in the constitution 
appears to aim only at providing review 
on appeal by the local from the president’s 
action. In addition, it seems likely that had 
the case come on such an appeal the court 
would have said that due to identity of 
interest between the president and the 
executive board, there was no adequate 
remedy by such appeal. Therefore, it seems 
equally idle to make the president take an 
“appeal” before this board, even if he is consti- 
tutionally permitted to do so. Finally, the 
court completely ignores the provision keeping 
the president’s action in force until re- 
viewed. This case, like most others in the 
exhaustion field, can be better understood 
in terms of what the courts are trying to 
do. Here, seen against its political back- 
ground, it seems clear that the court wanted 
to make it possible for the local union to 
break loose from the left-wing parent with- 
out forfeiting the assets consisting of dues 
contributed by the members.* In other cases 
the motivation may not be as clear, but the 
opinions usually reflect a fairly strong 
emotional drive one way or the other. 

It is true that in a few cases there has 
been what appears to be an honest applica- 
tion of the exhaustion doctrine when it was 
clear that on the merits the court would have 
preferred to decide for the plaintiff." How- 
ever, the great bulk of the cases suggest that 
the doctrine has little effect and is generally 
used as a make-weight. 


Exhaustion Not Applied 


Casting further doubt on the exhaustion 
rule are those cases, already mentioned, where 
although one would expect the exhaustion 
doctrine to be applied, the courts, character- 
izing the action of the initial body imposing 
discipline as “without jurisdiction” or “void,” 
step right in and award relief as am excep- 
tion to the exhaustion rule. 





31 See footnote 32 at pp. 182-183. 
255 Cal. App. (2d) 357, 130 Pac. (2d) 788 


ose). 
3319 LABOR CASES { 66,115 (DC Mich., 1950). 


*% Note, ‘Legal Consequences of Union 
Schisms,’’ 63 Harvard Law Review 1413, 1416 
(1950). 


%In Dragwa v. Federal Labor Union, cited 
at footnote 3, the plaintiff was expelled for 
“conduct unbecoming a union member,’’ merely 
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because she was not a pleasant person to work 
with. Despite a closed shop contract the court 
held that she “must exhaust her intraunion 
remedy, indicating that it would probably grant 
relief if it were deciding the case on the merits. 
In Harris v. Detroit Typographical Union, 
cited at footnote 3, the lower court said that 
there was merit to the plaintiff's claim, but 
that he must exhaust his remedy within the 
union; the upper court affirmed. 
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Perhaps the most startling example of 
this is. Shapiro v. Gehlman.* The plaintiff 
brought charges against Yeager, a local of- 
ficer, for mismanagement of funds. These 
charges were dismissed by the executive 
board on the ground that any mismanage- 
ment was not willful, whereupon Yeager 
had the plaintiff expelled by the local under 
the following provision of the constitution: 

“Any member ... making or circulating 
false or slanderous statements against an 
officer or member shall be compelled to 
prove same, failing to do so he shall be 
deemed guilty of conduct unbecoming. a 
member and shall be fired, suspended or 
expelled at the option of the Union.” 


Without appealing to the executive board, 
as provided for in the constitution, plaintiff 
brought suit in the lower court, which up- 
held the expulsion with a finding that the 
“plaintiff had a fair trial before the tribunal 
authorized by the constitution and by-laws 
to act.”™ 

On appeal the judgment was reversed and 
the plaintiff awarded $3,000 damages. The 
court denied that the plaintiff must exhaust 
his intraunion remedies and characterized 
the action expelling the defendant as “void.” 
It further said: “We think that plaintiff 
committed no offense under the constitution 
of the union which would justify the dis- 
ciplinary action taken.”™ In addition, the 
court said the plaintiff had not received a 
fair trial below. The significant point about 
this case is that the court interpreted the 
terms of the constitution in the light of the 
specific action of the plaintiff, when one 
would expect that this would be initially left 
to the executive board of the union. This is 
even more surprising due to the lower court’s 
findings, both in relation to the substance of 
the charge and the fairness of the procedure, 
which the upper court here brushes aside. 

In Gleeson v. Conrad™ the plaintiff, a de- 
livery man, took his route-book and weekly 


bills home with him in violation of the orders 
of the local president. His expulsion from 
the union was upheld by the executive board 
of the international. Before appealing to the 
convention the plaintiff instituted this action 
for reinstatement. The constitution provided 
as a ground for expulsion: “Disobedience to 
the .. . mandates and decrees of the Local 
or of the Officers of the International.” The 
court said it was clear from this that a dis- 
tinction was intended to be drawn between 
local and international officers and that ac- 
tion by the local as a whole was required to 
expel a member. One would think that such 
a question might be left to the international 
convention.” 

These and similar cases offer perhaps the 
strongest evidence that the courts’ adherence 
to the exhaustion rule has been largely verbal. 
If courts will not require exhaustion where 
there is either a procedural defect or a mis- 
application of the substantive grounds for 
disciplining, there is no area from which the 
exhaustion rule will bar immediate review 
in the courts. 


SUGGESTED APPROACH 


The relaxed way in which courts have 
treated the exhaustion rule in the labor field 
shows they have not been sympathetic to 
the rule. Thus, it may be appropriate to 
consider whether the -rule should not be 
abolished or modified by statute.” Such in- 
quiry may take two lines, the first into the 
practical effects of the rule and the second 
into its fairness. 

In looking at the practical effects of the 
exhaustion rule, it is necessary to consider, 
first, to what extent appeal within the union 
has resulted in modification of the penalty 
imposed and, second, the extent to which 
removal of the exhaustion rule would in- 
crease the number of suits by union mem- 
bers in the courts. 





% See footnote 11. 

7152 Misc. 13, 17, 272 N. Y. S. 624, 629 
(S. Ct. N. Y., 1934). 

% 244 App. Div. at p. 242, 278 N. Y. S. at 
p. 790. 

%® See footnote 12. 

® See also Teseriero v. Miller, cited at foot- 
note 7, where the court said: ‘However, in 
the case under consideration the charges pre- 
ferred were not in violation of the constitution 
of the union and the trial board had no juris- 
diction to try the appellant on such charges 
— . The alleged cause of expulsion stemmed 
from plaintiff's working a part of his rest 
period. Such cause it seems to us was so 
trivial and unimportant as to suggest bad faith 
on the part of the union in dismissing him 
og agate ines therein.”” 88 N. Y. S. (2d) 
at p. 91. 
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*1In a dubious interpretation, a South Dakota 
court held that the following statute limited 
the exhaustion requirement: ‘‘Every provision 
in a contract restricting a party from enforcing 
his legal rights under it by usual legal pro- 
ceedings in ordinary tribunals or limiting his 
time to do so is void.’’ Loney v. Wilson Stor- 
age & Transfer Company, 8 LABOR CASES 
{ 62,310 (1944). The Texas court has inter- 
preted the following provision of the Union 
Control Act as not changing the exhaustion 
requirement: ‘It shall be unlawful ... to 
expel any member thereof except for good 
cause, and upon fair hearing. Any court 
; shall order reinstatement of [such] 
member .. . ."° AFL v. Mann, 9 LABOR 
Cases { 62,593 (Ct. Civ. App. Tex., 1945). 
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A recent article * has shown that interna- 
tional officers, better acquainted with legal 
procedure and removed from the bitterness 
which may accompany a dispute at the local 
level, often reduce the penalty or acquit the 
disciplined member entirely. However, it is 
pointed out that appeals to the convention 
are, by their nature, futile, since such cases 
are referred to a committee on appeals, ap- 
pointed by officers who have already upheld 
the penalty. Where the offense has conno- 
tations relating to intraunion politics, even 
the appeal to the international officers is 
likely to be determined more in terms of 
the political facts of the union rather than the 
merits of the case. This suggests that the 
courts, in order to find whether the appeal 
is futile or not, may have to make a close 
examination of the political setup of the 
union.“ This might be more difficult and 
time-consuming than a decision on the merits. 

If one assumes that the appeal to the of- 
ficers of the international, in nonpolitical 
cases, will often be effective, it seems un- 
likely that permitting immediate access to 
the courts will substantially increase the 
amount of litigation. The expense of bring- 
ing a suit will, except in cases of severe 
punishment, deter the union member from 
going to court. Also, the average union 
member’s unfamiliarity with the way courts 
operate, as compared with the relatively sim- 
ple procedures set forth in most union con- 
stitutions, will make intraunion appeal more 
attractive. Third, in most cases the member 
will be able to get faster relief within the 
union. Finally, it is likely that by bringing 
his suit in court first, a member will preju- 
dice his right to appeal within the union, 
but by pursuing his remedy within the union 
he still has his judicial appeal open. Thus, it 
seems likely that in most cases a member 
would resort to the courts only where the 
right of appeal was “inadequate” under pres- 
ent doctrines. 

In relation to the “living tree’ 
it would seem that the availability of an al- 
ternative remedy would put pressure on 
parent unions to see to it that the judicial sys- 
tem of the union is working fairly at the 
local level. As has been shown, only in a 
very few instances would the case be taken 
out of the union’s hands until it was clear that 
the member would be denied fair treatment. 


, 


theory, 





The “dismal swamp” objection does not 
seem as applicable as formerly, due to the 
frequency with which the courts have al- 
ready had to interpret union constitutions 
and rules, and the degree of uniformity among 
these provisions. Although there is much to 
be said for letting these documents be inter- 
preted in the light of union usage, it is a far 
cry from this problem to the unravelling of 
the affairs of a church or secret society. 

In looking into fairness—it seems unfair 
to require exhaustion where the union has 
a closed shop contract and the member seeks 
to appeal from expulsion or suspension causing 
him to lose his job. Although the present 
provisions of Taft-Hartley protect the mem- 
ber from discharge, a change in the appli- 
cable section of that act should not leave 
unanswered the problems raised by the pres- 
ent exhaustion doctrine. 

Even where there is no closed or union 
shop, it would seem that the importance to 
a worker of having a right actively to par- 
ticipate in the decision-making process of 
collective bargaining gives him a strong in- 
terest in immediate access to the courts, 
when expelled from the union. 

On the other hand, where the appeal is 
from a fine and the payment of the fine is 
postponed until the appeal is heard within 
the union, it is hard to see how the exhaus- 
tion requirement hurts the member.*_ If 
the payment of the fine, or part of it, is made 
a condition of appeal, then the rights of the 
worker may be prejudiced by having to go 
through the intraunion appeal processes. 

Since the courts have indicated that they 
do not respect the exhaustion rule, and it 
has been seen that the disadvantages of per- 
mitting immediate access to the courts are 
not great, while the hardship to the dis- 
ciplined member caused by requiring ex- 
haustion may be substantial, the following 
statutory provision might be considered: 


“No court shall deny relief to a union 
member on the ground that he has not ex- 
hausted his right to appeal within the union, 
from a penalty imposed by the union; except 
that exhaustion of remedies within the union 
shall be required where enforcement of the 
penalty is postponed until after the failure 
of appeal within the union, unless it be 
shown that such appeal would be futile or 
unduly expensive, or would require an un- 
reasonable length of time.” [The End] 





“Summers, ‘Disciplinary Procedures. of 
Unions,"’ 4 Industrial and Labor Relations 
Review 15 (1949). 

*‘‘The whole appellate procedure of unions, 
dominated by the elected officers, reflects the 
political pressures within the union, and at 
times the various appellate bodies are but suc- 
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cessive links in a single chain of control.”’ 
See Summers, footnote 3, at p. 1088. 

“A number of cases have drawn the dis- 
tinction between a fine and expulsion the other 
way, on the ground that no property right is 
lost upon expulsion. See Note, 41 Michigan 
Law Review 99 (1942). 
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Section 8 (b) (2 


Discrimination 


By JOHN J. WALSH 





THE POTENTIAL LIABILITY WHICH THIS SECTION OF LAW 


IMPOSES 


WARRANTS CLOSE STUDY QF ITS COMPLEX LANGUAGE AND RELEVANT 





DECISIONS. THE AUTHOR IS AN ATTORNEY IN UTICA, NEW YORK 
‘INCE the amendment of the National organization: Provided, That nothing in 
\J Labor Relations Act in 1947, a large this Act, or in any other statute of the 


percentage of the so-called “union unfair 
labor practice” charges filed with the Na- 
tional Labor Relations Board have involved 
alleged violations under Section 8 (b) (2).’ 
Secause of the complex wording of the 
subsection and the apparent financial lia- 
bility for so-called “back pay” in the event 
that either the employer or the labor or- 
ganization, or both, are found to have vio- 
lated the ban against discrimination, a 
careful study of the problem of discrimina- 
tion against employees is almost mandatory for 
employers and labor organizations alike. 


Section 8 (b) (2) of the amended act 
provides that it shall be an unfair labor 
practice for a labor organization or its 
agents “to cause or attempt to cause an 
employer to discriminate against an em- 
ployee in violation of subsection (a) (3) or 
to discriminate against an employee with 
respect to whom membership in such or- 
ganization has been denied or terminated 
on some ground other than his failure to 
tender the periodic dues and the initiation 
fees uniformly required as a condition of 
acquiring or retaining membership.” 


Section 8 (a) (3) provides that it shall 
be an unfair labor practice for an employer: 
> by discrimination in regard to 
hire or tenure of employment or any term 
or condition of employment to encourage 
or discourage membership in any labor 


United States, shall preclude an employer 
from making an agreement with a labor 
organization (not established, maintained, 
or assisted by any action defined in sec- 
tion 8 (a) of this Act as an unfair labor 
practice) to require as a condition of em- 
ployment membership therein on or after 
the thirtieth day following the beginning 
of such employment or the effective date of 
such agreement, whichever is the later, 
(i) if such labor organization is the repre- 
sentative of the employees as provided in 
section 9 (a), in the appropriate collective- 
bargaining unit covered by such agreement 
when made; and (ii) if, following the most 
recent election held as provided in 
tion 9 (e) the Board shall have certified 
that at least a majority of the employees 
eligible to vote in such ejection have voted 
to authorize such labor organization to 
make such an agreement: Provided, fur- 
ther, That no employer shall justify any 
discrimination against an employee for non- 
membership in a labor organization (A) if 
he has reasonable grounds for believing 
that such membership was not available to 
the employee on the same terms and condi- 
tions generally applicable to other mem- 
bers, or (B) if he has reasonable grounds 
for believing that membership was denied 
or terminated for reasons other than the 
failure of the employee to tender the peri- 
odic dues and the initiation fees uniformly 


sec- 





1332 cases, or 44.3 per cent of the 749 cases 
in the fiscal year 1947-1948 (Thirteenth Annual 
Report, p. 100, Table 3-C); 675 cases, or 58.2 
per cent of the 1,160 cases in the fiscal year 


Section 8 (b) (2) 


1948-1949 (Fourteenth Annual Report, p. 160, 
Table 3-B): 778 cases, or 58.2 per cent of the 
1,337 cases in the fiscal year 1949-1950 (Fifteenth 
Annual Report. p. 222, Table 3-B) 
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required as a condition of acquiring or re- 
taining membership. “8 


Since Sections 8 (b) (2) and 8 (a) (3) 
are interrelated, it is necessary to analyze 
both subsections together. From such ex- 
amination, it seems clear that it is an unfair 
labor practice for a labor organization or 
its agents to cause or attempt to cause an 
employer to discriminate against an em- 
ployee in regard to hire or tenure of 
employment or any term or condition of 
employment: (a) for the general purpose 
of encouraging or discouraging member- 
ship in any labor organization; (b) for the 
purpose of enforcing union-security provi- 
sions “despite the lack of compliance with 
the provisos to Section 8 (a) (3) of the 
Act”?; and (c) where “there is a valid 
contract with lawful union-security provi- 
sions but such provisions are being enforced 
against an employee to whom membership 
in the contracting labor organization has 
been denied” (Peerless Quarries Inc., cited at 
footnote 2) or terminated on some ground 
other than failure to tender dues and initia- 
tion fees. 


Our analysis will follow the above three 
main divisions, but first there must be some 
consideration of the general factors neces- 
sary to constitute a violation. The first 
consideration is that there must be a labor 
organization® or its agents within the 
meaning of the act. Next there must be 
a “causing” or an “attempt to cause.” This 
presupposes some affirmative move or ac- 
tion or threat. The mere fact that a labor 
organization after an employee has been dis- 
charged by an employer expresses its ap- 
proval, support and encouragement of such 
action being taken is insufficient to establish a 
“causing” or an “attempt to cause” such 
action.* Likewise, the mere fact that a 
labor organization has shown hostility to- 
ward an employee and the employer actu- 


ally discharges such employee “in order to 
improve its relations with the Local and to 
avoid further troublesome incidents” is in- 
sufficient in the absence of proof of some 
affirmative demand or action.’ 


What constitutes a “causing” or an “at- 
tempt to cause” is a matter which will be 
in the process of clarification and formula- 
tion on a case-to-case basis for some time, 
but certain general principles appear to 
have been formulated in the decisions to date. 


In the light of the legislative history of 
Section 8 (b) (2), the dividing line appears 
to pass between activities which are con- 
sidered to be merely the expression of 
views, Arguments or opinion® or “attempts 
to persuade” and those activities which are 
considered a “causing” or an “attempt to 
cause.” The former are lawful, the latter 
illegal. Thus, in one of the leading cases 
on the subject,’ the Board held that when 
a labor organization “requested” the em- 
ployer to hire its members in preference to 
nonmembers on a certain job, its request 
was a mere attempt to “persuade” and was 
not prohibited by Section 8 (b) (2), but 
that when the same organization imple- 
mented its “request” with peaceful picket- 
ing*® and threats to picket, such picketing 
and threats were for the purpose not merely 
to “persuade him to their point of view” 
but rather to “cause” the employer to “ac- 
cede to their demands, by mobilizing eco- 
nomic pressure against him” and were 
therefore illegal. 


A strike or work stoppage to secure the 
discharge of specific employees,’ or to 
secure the execution or continuation of 
discriminatory clauses in a contract, or the 
initiation or continuation of discriminatory 
hiring practices either with or without a 
contract,” or threats of strike or work stop- 





2 Peerless Quarries, Inc., 2 CCH Labor Law 
Reports (4th Ed.)- § 10,559, 92 NLRB —, No. 
184 (January 10, 1951). 

Di Giorgio Wine Company, 2 CCH Labor 
Law Reports (4th Ed.) { 9477, 87 NLRB —, No. 
125 (1949). 

*J. K. Paterson, 2 CCH Labor Law Reports 
(4th Ed.) { 10,025, 99 NLRB —, No. 251 (1950). 

5 New York State Employers Association, Inc., 
2 CCH Labor Law Reports (4th Ed.) { 10,631, 
93 NLRB —, No. 14 (February 8, 1951). 

® Section 8 (c). 

™ Denver Building and Construction Trades 
Council, 2 CCH Labor Law Reports (4th Ed.) 
f 10,201, 99 NLRB —, No. 224 (1950). 

§ The Board held that the peaceful picketing 
was not protected by Section 8 (c), since in the 
light of recent Supreme Court decisions picket- 
ing has aspects which are more than mere 
speech. 
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*Newman, 2 CCH Labor Law Reports (4th Ed.) 
1 9174, 85 NLRB 725, 726 (1949), enforced on 
consent of employer and default of union 19 
LABOR CASES { 66,269 (CA-2, March 13, 1951). 

1” National Maritime Union, 2 CCH Labor Law 
Reports (4th Ed.) { 8047, 78 NLRB 971, 973 
(1948), enforced 16 LABOR CASES { 65,231, 175 
F. (2d) 686 (1949); Great Atlantic ¢ Pacific 
Tea Company, 2 CCH Labor Law Reports (4th 
Ed.) { 8695, 81 NLRB 1052, 1059 (1949); Jones 
é& Laughlin Steel Corporation, 2 CCH Labor 
Law Reports (4th Ed.) { 8956, 83 NLRB 916 
(1949), enforced 18 LABOR CASES { 65,881, 184 
F. (2d) 392 (CA of D. C., 1950); American 
Newspaper Publishers Association, 2 CCH Labor 
Law Reports (4th Ed.) { 9347, 86 NLRB 951, 
953 (1949); Chicago Newspaper Publishers As- 
sociation, 2 CCH Labor Law Reports (4th Ed.) 
§ 9348, 86 NLRB 1041, 1042 (1949). 
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Nearly 2,900,000 workers are cov- 
ered by automatic cost-of-living or 
wage escalator clauses in 750 
agreements containing such a pro- 
vision. 





pages for the same objects™ violates Sec- 
tion 8 (b) (2). A refusal to settle a strike 
with an employer unless specific employees 
are discharged constitutes a “causing” or 
“attempt to cause” such employer to dis- 
criminate in violation of Section 8 (b) (2).” 

The use of violence or coercive tactics 
in one case “ where no demands for illegal 
union security were made was found to vio- 
late Section 8 (b) (2) where the object was 
to force the employer to discharge members 
of a rival union. Picketing was employed 
in this case and it would seem that this is 
a stronger reason for the decision than the 
stress which was placed by the Board on 
the unlawfulness of the tactics used by 
the pickets. 

In another case, the Board found that 
Section 8 (b) (2) had been violated by 
violence and coercion which had induced 
two employees not to report for work 
thereafter, thus resulting in a “constructive 
discharge” by the employer, with conse- 
quent liability to the union under Sec- 
tion 8 (b). (2),” but the circuit court of 
appeals disagreed.” 

When do “requests” or “attempts to per- 
suade” become “demands” or “attempts to 
cause”? This question is not easily an- 










































recent case, the Board 
drew a distinction which appears to be 
somewhat academic. It found a violation 
of Section 8 (b) (2) “in connection with the 
execution” of an unlawful contract but not 
by reason of “causing the Respondent Em- 
ployer to enter into an unlawful union- 
security contract.”"* The Board said, in 
part: “The record, however, indicates that 
the Respondent Employer voluntarily ac- 
cepted the unlawful union-security provi- 
sions. It is devoid of any evidence that 
the Respondent Unions exerted on the Re- 
spondent Company any pressure designed 
to secure acceptance of these provisions 

Such requests, however, are at 


swered. In one 


the most acts of persuasion which are not 


proscribed by Section 8 (b) (2).” 


In another case,” the Board found the 
union responsible for causing a discrimina- 
tory discharge, although no formal demand 
was ever conveyed to the employer. There 
the union had instructed its members not 
to “sign on with the ship” (go to work) 
unless and until a specific employee was 
dismissed. The employer indirectly learned of 
the iristructions and discharged the employee. 


Finally, a “request” may become a “caus- 


ing” where, even in the absence of any 
threats or economic pressure, “a union 
which possesses the potential economic 


power to deprive an employer of his labor 
market seeks a discriminatory discharge, 
and the discharge actually results.” * 

The next important term in a general 
analysis of subsection 8 (b) (2) is the word 








uu American Radio Association, 2 CCH Labor 
Law Reports (4th Ed.) { 8843, 82 NLRB 1344, 
1345 (1949) (involving practices); National 
Maritime Union, 2 CCH Labor Law Reports 
(4th Ed.) § 8843, 82 NLRB 1365, 1366 (1949) (in- 
volving practices); Clara-Val Packing Company, 
2 CCH Labor Law Reports (4th Ed.) { 9474, 87 
NLRB 703 (1949) (involving discharge): Union 
Starch & Refining Company, 2 CCH Labor Law 
Reports (4th Ed.) { 9480, 87 NLRB en- 
forced 19 LABOR CASES { 66,152, (1951) (involv- 
ing discharge); Lloyd A. Fry Roofing Company, 
2 CCH Labor Law Reports (4th Ed.) { 9894, 
89 NLRB —, No. 93 (involving discharge 
of group); Newspaper and Mail Deliverers’ 
Union (Herald Tribune), 2 CCH Labor Law Re- 
ports (4th Ed.) { 10,689, 93 NLRB —, No. 73 
(February 27, 1951) (involving practices) ; News- 
paper and Mail Deliverers’ Union, Hearst Con- 
solidated Publications, Inc., 2 CCH Labor Law 
Reports (4th Ed.) { 10,663, 93 NLRB —. No. 42 
(February 14, 1951) (involving practices). 

122 Acme Mattress Company, 2 CCH Labor Law 
Reports (4th Ed.) { 10,378, 91 NLRB —, No. 169 
(1950); Ambassador Venetian Blind Workers’ 
Union, 2 CCH Labor Law Reports (4th Ed.) 
7 10,528, 92 NLRB —, No. 148 (1950). 

13 Irwin-Lyons Lumber Company, 2 CCH Labor 
Law Reports (4th Ed.) { 9414, 87 NLRB 54 
(1949). 


Section 8 (b) (2) 


dea 
iv, 


% Randolph Corporation, 2 CCH Labor Law 
Reports (4th Ed.) * 9976, 89 NLRB —, No. 194 
(1950). 

% Progressive Mine Workers v. 
LABOR CASES { 66,147 (CA-7, 1951), which af- 
firmed the violation of Section 8 (b) (1) (A) 
but reversed the Sections § (a) (1) and (3) vio- 
lation by the employer and ‘‘that portion of its 
order which rests upon its conclusion that the 
unions violated Sec. 8 (b) (2) of the Act."’ 

1% Acme Mattress Company, cited at footnote 
12; Santa Ana Lwmber Company (R. A. Emison 
et al.), 2 CCH Labor Law Reports (4th Ed.) 
{ 9482, 87 NLRB 937 (1949) (involving mere dis- 
cussion of closed shop conditions during nego- 
tiations) 

1% National Union of Marine Cooks, 2 CCH 
Labor Law Reports (4th Ed.) { 10,527, 92 NLRB 
—, No. 147 (1950): ‘‘The fact that Doorin did 
not expressly authorize anyone to advise the 
Employer of the instructions does not negate 
the Respondent's responsibility for causing the 
Employer to discriminate against Quinley.”’ 

% Hawley, 2 CCH Labor Law Reports (4th 
Ed.) 110,726, 93 NLRB —, No. 181 (April 3, 
1951), which followed the Board's rationale first 
propounded in Sub Grade Engineering Company, 
2 CCH Labor Law Reports (4th Ed.) { 10,646, 
93 NLRB —, No. 45 (February 27, 1951) 
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“discrimination.” While a discharge from 
employment is the most drastic form of 
discrimination if unprotected by the pro- 
visos to Section 8 (a) (3),” discrimination 
may take many forms, such as a layoff out 
of seniority,” a change of position,” loss 
of seniority,” preference given to union men 
in hiring,” a refusal to rehire an employee,” 
requiring referral to jobs by the union™ 
or refusal to reinstate an employee after 
a strike.” 

The term “employee,” as used in Sec- 
tion 8 (b) (2), refers not only to a single 
specific individual employed, but also to 
employees generally, with the exception of 
supervisory help, railroad employees, do- 
mestic help, independent contractors, agri- 
cultural laborers or those employed by a 
parent or spouse.” It also applies to appli- 
cants for employment.” 

The object of the discrimination, gener- 
ally, must be to encourage or discourage 
membership in a labor organization. Any 
discrimination which would result in en- 
couraging membership in one labor organi- 
zation or discouraging membership in 
another labor organization would be suf- 
ficient to create a violation of Section 8 
(b) (2) unless protected by the provisos. 
Recently, the Board had occasion to con- 
sider the meaning of this phrase. An em- 
ployee was removed from a job at the 
demand of the union because he was not 
dispatched or referred to the job by the 
union under its rules. The union contended 
that since the employee in question was 
already a member of the union and had 
agreed to abide by its rules, there could be 
no encouragement of membership. The 
Board rejected this argument on the ground 


that the employer “strengthened the posi- 
tion of the Local, and forcibly demonstrated 
to employees that membership in, as well 
as adherence to the rules of, that organi- 
zation was extremely desirable. Such en- 
couragement of union membership was 
particularly effective when, as in the pres- 
ent case, the Employer deferred to the de- 
mand of the Local that employees be cleared 
through its hall, and membership appears 
to have been a condition precedent to ob- 
taining the necessary clearance.” ™ 

With the above general principles in 
mind, we turn now to a study of the vol- 
ume of decisions thus far. 


Discrimination in General 


Both Sections 8 (b) (2) and 8 (a) (3) 
prohibit, in general, any discriminatory ac- 
tion against employees for the purpose of 
encouraging or discouraging membership in 
a labor organization. 

Where a union either causes or attempts 
to cause an employer to discharge the mem- 
bers of a rival union and to replace them 
with members of its own in the absence of 
any contract at all between that union and 
the employer, there is a violation of Sec- 
tion 8 (b) (2).” 

When the employer permits the union to 
abrogate to itself the company’s control 
over employment generally, the employer 
violates Section 8 (a) (3)," and when the 
union causes the company to relinquish to 
it such control, it violates Section 8 (b) (2).” 

The layoff of employees for failure to 
pay dues in the absence of a union-shop 
agreement violates Section 8 (b) (2).” 








1% Clara-Val Packing Company, cited at foot- 
note 11;Carpenter & Skaer, Inc., 2 CCH Labor 
Law Reports (4th Ed.) { 10,709, 93 NLRB —, 
No. 22 (1951); Oertel Brewing Company, 2 CCH 
Labor Law Reports (4th Ed.) {§ 10,765, 93 NLRB 
—, No. 78 (March 1, 1951). 

2» Sub Grade Engineering Company, cited at 
footnote 18. 

21 Newman, cited at footnote 9; Peerless Quar- 
ries, Inc., cited at footnote 2. 

2 Firestone Tire & Rubber Company, 2 CCH 
Labor Law Reports (4th Ed.) {§ 10,707, 93 NLRB 
—, No. 161 (March 27, 1951). In this case it 
was protected by the proviso. 

23 Newspaper and Mail Deliverers’ Union, 
Hearst Consolidated Publications, Inc., and 
Newspaper and Mail Deliverers’ Union (Herald 
Tribune), both cited at footnote 11. 

** Childs Company, 2 CCH Labor Law Reports 
(4th Ed.) {§ 10,655, 93 NLRB —, No. 130 (Feb- 
ruary 15, 1951). 

23 American Pipe & Steel Corporation, 2 CCH 
Labor Law Reports (4th Ed.) { 10,627, 93 NLRB 
—, No. 11 (February 7, 1951). 

26 Ambassador Venetian Blind Workers’ Union, 
cited at footnote 12. 
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27 See Section 2 (3) for statutory definition of 
‘‘employee.”’ 

% Phelps Dodge Corporation, 4 LABOR CASES 
f 51,120, 313 U. S. 177 (1941). 

2 American Pipe & Steel Corporation, cited at 
footnote 25. 


%® Lloyd A, cited at 


Fry Roofing Company, 


footnote 11; Oertel Brewing Company, cited 
at footnote 19. 
31 Daniel Hamm Drayage Company, Inc., 2 


CCH Labor Law Reports (4th Ed.) { 9030, 84 
NLRB 458 (1949) (involving refusal by employer 
to employ applicants not referred by the union, 
enforced 19 LABOR CASES { 66,140, 185 F. (2d) 
1020 (CA-5). 

82 Air Products, Inc., 2 CCH Labor Law Re- 
ports (4th Ed.) { 10,417, 91 NLRB —. No. 212 
(1950) (involving union agent’s telling certain 
employees they were fired because of expressed 
dissatisfaction with the union and the employer 
agreed). 

33 Pinkerton’s National Detective Agency, Inc., 
2 CCH Labor Law Reports (4th Ed.) { 10,057, 
90 NLRB —, No. 39 (1950); Crosby Construction 
Company, 2 CCH Labor Law Reports (4th Ed.) 
§ 10,618, 93 NLRB —, No. 5 (1951). 
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The execution™ or the renewal or con- 
tinuation in effect ® of union-security clauses 
which are more drastic in nature than the 
limited union-security clause permitted by 
Section 8 (a) (3) are in and of themselves 
violations of Sections 8 (a) (3) and 8 (b) (2), 
irrespective of the attempted enforcement 
of such clauses. 


Such unlawful clauses would, of course, 
include those which provide for a closed 
shop (hiring of union members through the 
union or requiring employees to join the 
union before they are hired) ® and clauses 
which provide for the preferential hiring 
by an employer of members of the union.” 


Two recent cases have made it apparent 
that the employer may hire employees 
through the union, provided he does not 
grant the exclusive privilege to the union, 
retains the final choice of accepting or re- 
jecting the applicant, and does not discrim- 
inate either for or against union membership. 


In the first case,” the agreement pro- 
vided that employees with seniority by 
reason of previous employment by the em- 
ployer during the preceding two years or 
currently employed by the employer would 
have preference in hiring and that in the 
event that employees with such seniority 
were not available, the union “will under- 
take to supply the employers with compe- 
tent and satisfactory employees.” The 
agreement further significantly provided 
that no employees would be “discriminated 
against by reason of either membership or 
nonmembership in the union” and that the 
union would operate its hiring facilities 
“without discrimination either in favor of 
or against men and women by reason of 
membership or non-membership in the 
union.” It was also provided that member- 
ship in the union would not be a condition 


of employment. The Board held that on its 
face this agreement was not illegal, and 
although it was conceivable that in practice the 
union might engage in discrimination in 
dispatching help, there was “no justification 
for assuming” that it would do so. 


In the second case,” the agreement in 
question provided that when the employer 
required help, he would notify the union 
and when the union was “requested to fur- 
nish men” it would furnish competent 
employees within a certain time limit. It fur- 
ther provided that the employer would 
have the “right to determine the competency 
and qualifications of its employees and the 
right to discharge any employee for any 
just and sufficient cause” and, further, that 
the employer would not discriminate “by 
reason of union membership.” 


The attempted enforcement of discrim- 
inatory closed-shop or union-preference 
conditions in the absence of a contract 
would also violate Section 8 (b) (2).® 


Enforcement of Security Provisions 
Despite Lack of Compliance 
with 8 (a) (3) 


The second general type of cases in- 
volves the enforcement of union-security 
provisions despite the lack of compliance 
with the prerequisites of Section 8 (a) (3). 
“The Act, although generally prohibiting 
discrimination in employment to encourage 
membership in a union, nonetheless sanc- 
tions such discrimination within certain 
narrow limits. The limits are set forth in 
the provisos to Section 8 (a) (3) and in 
Section 8 (b) (2). In general, there must 
be a union-shop election, then an agreement 
requiring membership in the union as a 





3% Von’s Grocery Company, 2 CCH Labor Law 
Reports (4th Ed.) § 10,329, 91 NLRB —, No. 77 
(1950) (even though unsigned); Carpenter & 
Skaer, Inc., cited at footnote 19. 

% Carlyle Rubber Company, 2 CCH Labor Law 
Reports (4th Ed.) { 10,482, 92 NLRB —, No. 70 
(1950); Heat & Frost Insulators & Asbestos 
Workers, 2 CCH Labor Law Reports (4th Ed.) 
f 10,530, 92 NLRB —, No. 134 (1950): United 
Hoisting Company, Inc., 2 CCH Labor Law Re- 
ports (4th Ed.) {§ 10,590, 92 NLRB —, No. 243 
(1951) (amendment of contract withdraws pro- 
tection of Section 102 of the Labor Management 
Relations Act); Squirt Distributing Company, 2 
CCH Labor Law Reports (4th Ed.) { 10,622, 92 
NLRB —, No. 252 (1951); New York State Em- 
ployers Association, Inc., cited at footnote 5 
(involving failure to notify employees of in- 
validation of unlawful clauses, held significant 
factor); Childs Company, cited at footnote 24. 

% Dix, Louis, d. b. a. Hickey Cab Company, 
2 CCH Labor Law Reports (4th Ed.) {§ 9617, 88 


Section 8 (b) (2) 


NLRB 327 (1950); Heat & Frost Insulators ¢ 
Asbestos Workers, cited at footnote 35; Childs 
Company, cited at footnote 24: Stoller, d. b. a. 
Richland Laundry, 2 CCH Labor Law Reports 
(4th Ed.) {§ 10,667, 93 NLRB —, No. 102 (1951). 

% Pacific Maritime Association, 2 CCH Labor 
Law Reports (4th Ed.) { 9905, 89 NLRB —, No. 
115 (1950); International Longshoremen’s Union, 
2 CCH Labor Law Reports (4th Ed.) {% 10,154, 
90 NLRB —, No. 166 (1950); Carpenter & Skaer, 
Inc., cited at footnote 19 (involving option to 
employer to hire through union, or directly 
provided applicant is a union member). 

3% Pacific American Shipowners Association, 2 
CCH Labor Law Reports (4th Ed.) { 10,147, 90 
NLRB —, No. 167 (1950). 

%® American Pipe & Steel Corporation, cited at 
footnote 25. (However, the practice of requir- 
ing clearance by the union as a prerequisite to 
hiring was held unlawful in this case, and dis- 
criminatory.) 

# See footnotes 9, 10 and 11. 
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condition of employment on or after 30 days 
and finally, a denial or termination of the 
‘membership’ of the complaining employee 
for nonpayment of dues.” “ 

Any lack of strict compliance with all the 
provisos to Section 8 (a) (3) renders a 
discharge or other discriminatory action 
against an employee at the demand of a 
union a violation of Section 8 (b) (2). 
These prerequisites are as follows: 

(1) There must have been a union-shop 
election which resulted in authorization to 
execute such a contract or to make it 
effective.* 

(2) The certification by the Board of 
such authorization must have been issued.* 

(3) The clause must not require mem- 
bership in the union until on or after the 
thirtieth day of employment or the effective 
date of the agreement, whichever is 
the later.“ 


Illegal Application 
of Valid Contract 


While a union may deny membership to 
an employee upon any ground it wishes, the 
“only ground upon which it can have a non- 
member discharged under a union-security 
clause is the employee’s refusal to tender 
initiation fees and dues.” “ 

Provided that all prerequisites of Sec- 
tion 8 (a) (3) have been complied with, a 
loss of good standing in the union can 





validly result in discrimination either in the 
form of discharge“ or some less drastic 
form, such as a loss of seniority which 
might eventually result in a layoff.“ 
Assessments and fines are not included 
within the meaning of “initiation fees” and 


“dues.” A failure to pay a fine cannot 
validly be used to force the employer to 
discriminate,“ even though the nonpayment 
of the fine results in failure to maintain 
“good standing” in the organization. Like- 
wise, where those who fail to attend union 
meetings are required to pay additional 
dues, it is a “fine” which is unenforceable 
by discrimination.” 

An employee may not be discriminated 
against for failure to pay dues at a time 
before the union-security clause was effec- 
tive,” for a time prior to the current con- 
tract," or at a time when there was no 
contractual obligation to maintain mem- 
bership as a condition of employment.” 


The union may not require any other con- 
ditions save the tender of dues and initia- 
tion fees. Thus, where a union required 
an applicant to attend a union meeting to 
take the obligation of membership, he was 
protected against discharge for so refusing, 
provided he tendered such dues and fees.” 

In those situations wherein membership 
is available only upon compliance with a 
discriminatory term or _ condition, the 
3oard has held that Proviso (A) of Sec- 
tion 8 (a) (3) does not even require the 
tender of dues and initiation fees™ as is 





41 Firestone Tire & Rubber Company, cited at 
footnote 22. 


#2 Section 8 (a) (3) and 9 (e) (1). Such an 
election is mandatory. (Jones é Laughlin Steel 
Corporation, cited at footnote 10.) A union- 


shop authorization by the individual employee 
is no defense. (Newman, cited at footnote 9.) 

48 Where a discharge was demanded and ef- 
fected at a time subsequent to the date of the 
election when the favorable result thereof was 
known, but before the date of the certification 
by the Board, there was a violation of Section 
8 (b) (2). (Kingston Cake Company, 2 CCH 
Labor Law Reports (4th Ed.) { 10,344, 91 NLRB 
—, No. 69 (1950).) 

** A clause which requires present employees 
to immediately become members of the union 
and new employees to become members twenty- 
eight days after their employment is illegal. 
(Acme Mattress Company, cited at footnote 12.) 
A clause which requires union membership with- 
out limitation as to any number of days is 
illegal. (Squirt Distributing Company, cited at 
footnote 35.) 

4 Union Starch & Refining Company, cited at 
footnote 11. 

«“ Pressed Steel Car Company, 2 CCH Labor 
Law Reports (4th Ed.) { 9820, 89 NLRB —, No. 
36 (1950). 

«“ Firestone Tire & Rubber Company, cited at 
footnote 22. 

#8 Clara-Val Packing Company, cited at foot- 
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note 11; Pen & Pencil Workers, 2 CCH Labor 
Law Reports (4th Ed.) { 10,353, 91 NLRB —, 
No. 155 (1950); New York Shipbuilding Corpora- 
tion, 2 CCH Labor Law Reports (4th Ed.) 
{ 9959, 89 NLRB —, No. 197 (1950). 

*” Electric Auto-Lite Company, 2 CCH Labor 
Law Reports (4th Ed.) { 10,537, 92 NLRB —, 
No. 171 (1950). 

% New York Shipbuilding Corporation, cited at 
footnote 48. 

51 General American Aerocoach, 2 CCH Labor 
Law Reports (4th Ed.) { 10,070, 90.NLRB —, 
No. 36 (1950). 

8 Timken-Detroit Axle Company, 2 CCH Labor 
Law Reports (4th Ed.) 110,551, 92 NLRB —, 
No. 156 (1950); Ambassador Venetian Blind 
Workers’ Union, cited at footnote 12 (involving 
expired contract). 

8 Union Starch & Refining Company, cited at 
footnote 11. 

5 Union Starch & Refining Company, cited at 
footnote 11; Kaiser Aluminum & Chemical Cor- 
poration, 2 CCH Labor Law Reports (4th Ed.) 
{ 10,746, 93 NLRB —, No. 178 (1951) (involving 
exmembership fee of $5 required of former 
members); Jersey City Lodge No, 304, 1. A. of 
M. (1951), Trial Examiner’s report adopted in 
absence of exceptions, March 1, 1951 (higher 
initiation fee for ex members was discrimina- 
tory because it penalized a person for not being 
a member at a time when membership was not 
required under the act). 
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required by Proviso (B) in the case of 
membership being available on a_uni- 
form basis. 


Procedural Matters 


A violation of Section 8 (b) (2) may be 
found, even though the employer is not 
joined as a party to the action and back 
pay may be assessed against the union alone 
in such case in spite of language in Sec- 
tion 10 (c) which might indicate otherwise.” 

In a recent case, the Board refused to 
allow the processes of the Board to be 
used at the instigation of one union with 
the object of forcing upon the employer the 
employment of its members by having them 
accept token employment only to be dis- 
charged almost immediately by the em- 
ployer at the demand of a rival union. The 
Board held these members were not bona 
fide employees.” 

On the question of remedial action by the 
Board to remedy unfair labor practices, 


two additional principles must be discussed. 
The first is the principle that a union may 
limit its continuing liability for back pay 
by notifying the employer that it has no 
objection to the reinstatement of the em- 
ployee.” The liability ceases on the fifth 
day after such notification, on the theory 
that the employer controls employment. — 


When the union is the sole respondent in 
a case, the Board is powerless to order 
reinstatement of the employee and is lim- 
ited to ordering the union to notify the 
company of the fact that it has no objection to 
the employee’s reinstatement. In such 
case ™ the Board directs “back pay” up to 
five days after such notification to the em- 
ployer, but as in the case of an employer, 
the union must deduct from the amount of 
back pay the ordinary deductions for social 
security and other benefits and pay such 
amounts to the appropriate state and fed- 
eral agencies to the credit of the employee. 


[The End] 





G. |. BILL QUIZ 


These are the questions most frequently 
asked by veterans about the July 25 cutoff 
date for the G. I. Bill. The answers are 
by the Veterans Administration. 


Which veterans are affected by the July 25 
cutoff ? 

The date applies to World War II vet- 
erans discharged before July 25, 1947. This 
takes in most of those who served during 
the war. Veterans discharged after the 1947 
date have four years in which to begin 
training. 


Is the filing of an application for training 
before the cutoff date sufficient to authorize 
later training ? 

No. A veteran actually must be in train- 
ing by the cutoff date in order to continue 
afterwards. But the VA will consider a 
veteran to be in training if he has tempo- 
rarily interrupted his course for reasons 
beyond his control, such as a summer vaca- 
tion. A veteran who had once started a 
course and cannot resume it because he has 
returned to extended active duty is also 
considered to be interrupted for a reason 
beyond his control. 


Must veterans who are in school during the 


regular school year attend summer school in 
order to resume training in the fall? 

No. Summer is considered an interrup- 
tion which is normal to all students and 
therefore beyond their control. Veterans 
will be permitted to resume training in the 
fall in the same field of study. 

If a veteran has had some training under 
the G. I. Bill in the past, is he therefore ex- 
empt from the July 25 cutoff ? 

No. The cutoff date applies to him too, 
unless he will not be able to start a course 
before then because he has returned to 
active duty. 

What about the future plans of a World 
War II veteran who has gone back into uni- 
form? 

A veteran who interrupts training to 
return to service may continue after dis- 
charge, even if he gets out after July 25. 
His postservice training must begin within 
a reasonable time after discharge, and it 
will be limited by his remaining entitlement 
and the July 25, 1956 windup of the pro- 
gram. Veterans who have never had any 
G. I. Bill training and have gone back into 
service will be subject to the July 25, 1951 
deadline. 





5 National Union of Marine Cooks, cited at 
footnote 17; Ambassador Venetian Blind Work- 
ers’ Union, cited at footnote 12. 

% Bowen, 2 CCH Labor Law Reports (4th Ed.) 


Section 8 (b) (2) 


{ 10,750, 93 NLRB —, No. 175 (1951). 
5st Kingston Cake Company, cited at footnote 


43. 
3% Pen & Pencil Workers, cited at footnote 48. 
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By HENRY MAYER 
Attorney, New York City 


Judicial “Bulls” in the 





De 





T WAS ONCE OBSERVED by Mr. 

Justice Holmes’ that “the law is behind 
the times.” This has never been more true 
than in the field of labor relations and 
especially in regard to the arbitration of 
labor disputes. 

Jealous of their prerogatives and juris- 
diction, the courts measure the scope of the 
usual broad arbitration clause with judicial 
calipers and constantly come up with short 
measurements. Not too long ago, the very 
thought of sanctioning an agreement to 
arbitrate future disputes proved abhorrent 
to the courts and they fell back upon the 
old standby of “public policy” as the basis 
for their disapproval.*? Even after statute 
made the arbitration of future disputes 
legally acceptable, the courts have, like 
persevering termites, eaten gradually into 
the strength of these statutes and have sub- 
stituted narrow judicial, construction for 
the broad and unfettered scope of arbitra- 
tion which was the original intention of 
the legislature and the parties. 


Judge Cardozo, in a warm but inaccurate 
tribute to the broad-mindedness of the 
judiciary, said of the old principle that 
courts will frustrate attempts to oust them 
of their jurisdiction, that “its hold even 
upon the common law was hesitating and 
feeble.” * 

The hold is neither hesitating nor feeble. 
It is subtle, but strong. Instead of resting 
on public policy it now rests on the much 
more shifting (and hence hard-to-attack) 
ground of judicial construction. In New 
York, for instance, the underlying rule of 
construction in labor arbitration clauses is: 
“No one is under a duty to resort to arbi- 


tration unless by clear language he has so 
agreed.” * 

You will not find the court saying that 
no one is obligated to sell his house unless 
“by clear language” he has so agreed; nor 
will you find the court saying that no one 
is obligated to pay on a promissory note 
unless ‘“‘by clear language” he has so agreed. 
On the contrary, under the original guid- 
ance of Judge Cardozo (and now under its 
own steam) the New York Court of Appeals 
seeks to discover and enforce “the directing 
purpose for which a contract was made,” ® 
or for which a promissory note was executed. 

The entire attitude of the New York 
Court of Appeals, broad-minded and sensi- 
tively aware of the ever-changing and ever- 
shifting pressures exerted by the needs of 
the times, becomes strangely stern, in- 
flexible and insistent upon the most punctil- 
ious manner of expression when the court 
is confronted with a question involving an 
order to compel arbitration of a labor dis- 
pute. Where the highly dynamic and very 
human labor-management relationship is 
concerned, the judicial trail blazed by 
Judge Cardozo in Macpherson v. Buick Motor 
Company,° stops short. In that landmark of 
the common law, Macpherson sued the 
manufacturer of an automobile, rather than 
the dealer from whom he purchased it, 
when a defective wheel collapsed and 
caused his injury. The gravamen of the 
action lay in tort negligence. The defend- 
ant asserted that his duty of care extended 
only to the dealer to whom he sold the 
automobile and with whom there was 
privity of contract, but that no similar duty 
of care extended to the plaintiff, the ulti- 





1‘‘Law and the Court,’’ from Speeches (1913) 
(Little, Brown & Company). 
2See Meacham v. Jamestown, 211 N. Y. 346 


(1914). 
3See In Re Berkovitz v. Arbib & Houlberg, 


230 N. Y. 261 (1921). 
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4 Lehman v. Ostrowsky, 264 N. Y. 130, 132 
(1934). 

5 Corbin, ‘‘Mr. Justice Cardozo and the Law 
of Contracts,’’ 52 Harvard Law Review 408, 409. 

6217 N. Y. 382. 
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mate purchaser. Reliance was put upon 
precedents of an older day. Brushing aside 
this defense and the precedents upon which 
it was based, Judge Cardozo said: ‘“Prece- 
dents drawn from the days of travel by 
stagecoach do not fit the conditions of 
travel to-day. The principle that the danger 
must be imminent does not change, but the 
things subject to the principle do change. 
They are whatever the needs of life in a 
developing civilization require them to be.”’" 
(Italics supplied.) 


It would seem, therefore, that in dealing 
with inanimate objects, the court was in- 
clined to be liberal, lenient, farsighted and 
cognizant of the “needs of life in a develop- 
ing civilization.” 

Contrast that attitude with the restrictive 
determinations rendered by the court in 
the highly controversial field of labor arbi- 
tration when matters affecting human be- 
ings are involved. 

A further example, drawn from the field 
of contract, wherein enforceable obliga- 
tions were distilled from “the directing pur- 
pose for which the contract was made” and 
wherein obstructive legalistic technicalities 
were swept aside, is the case of Wood v. 
Lucy, Lady Duff-Gordon*® There the de- 
fendant, whose endorsement of articles of 
women’s clothing was considered an asset 
in the market place, accorded to the plain- 
tiff the exclusive right to place her en- 
dorsement, subject to her approval, on the 
designs of others and the further exclusive 
right to place her own designs on sale. 
The profits and revenues derived from 
whatever contracts the plaintiff might make 
were to be evenly divided between the 
plaintiff and the defendant. The plaintiff 
later sued the defendant for breach of con- 


This paper, presented at the Univer- 
sity of Pennsylvania, Wharton School 
of Finance and Commerce, Second 
Conference on Labor Arbitration, is 
published in the Proceedings of the 
Conference. 





tract because the defendant placed her own 
designs on sale, endorsed the designs of 
others, despite the exclusive agency 
granted the plaintiff, and pocketed the 
profits in their entirety. The defense to the 
plaintiff's action was that no contract ever 
existed by reason of lack of mutuality; the 
plaintiff was not bound to do anything. But 
Judge Cardozo, writing the opinion for the 
court, rejected this reliance upon the 
punctilious expression of obligations that 
would obtain in Lord Coke’s day. He said: 
“The law has outgrown its primitive stage 
of formalism when the precise word was 
the sovereign talisman, and every slip was 
fatal. It takes a broader view today. A 
promise may be lacking and yet the whole 
writing may be ‘instinct with an obligation’ 
imperfectly expressed.” ® 


This spirit that betokens progress in the 
law fails, however, to pervade the court’s 
determinations of the scope and effect of 
arbitration clauses where, instead, the ram- 
rod inflexibility expressed in Lehman v 
Ostrowsky finds voice. The court insists 
that the obligation to arbitrate must be 
“perfectly expressed” to the extent that 
even judges cannot find it possible to un- 
cross a “t” or undot an “i” with respect 
to the language used by the contracting 
parties. Yes, autre temps, autre mores—with 
respect to property, but not human, rights. 





* Cited at footnote 6. See p. 391. 
8 222 N. Y. 88. 
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* Cited at footnote 8. See p. 90 
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“‘“Give your decisions, never your reasons; 
your decisions may be right, your reasons 
are sure to be wrong.’’—Lord Mansfield. 





One must be forced to conclude that the 
underlying consideration of the court’s at- 
titude towards the arbitration clause lies in 
its desire, inarticulate but potent, to protect 
and guard its judicial prerogatives and to 
prevent any inroads upon even the outer- 
most boundaries of its jurisdiction. 


In Lord Mansfield’s day, judicial resis- 
tance to acceptance of commercial customs 
and practices was broken down when that 
great judge recognized how ludicrous it 
was for the market place to practice one 
code and for the law courts to apply an- 
other, unrealistic code to commercial paper. 
He said: “The general usage and practice 
of mankind ought to have weight in deter- 
minations of this sort affecting trade and com- 
merce and the manner of carrying them on.” ” 


Lord Mansfield carried the law and 
practice of merchants into the common 
law.” 

I contend that the practice and under- 
standing of labor and management, in 
entering into the broad arbitration clause, 
should, likewise, be adopted and recognized 
as being effective, instead of being frus- 
trated. 

In its bulletin entitled Collective Bar- 
gaining Provisions, Grievance and Arbitra- 
tion Provisions, the United States Depart- 
ment of Labor stated: “Most agreements 
with arbitration include disputes involving 
interpretation or application of contract 
clauses within the scope of arbitration.” ” 

This type of arbitration clause, said the 
Department of Labor, “is used to settle 
controversies that inevitably arise during 
the day-to-day application of the agreement 
to plant operations.” * 


However, the courts refuse to view the 
scope of the arbitration clause as being that 
broad. They refuse to accord to the arbi- 
tration clause the same breadth of scope 
which labor and management intended, 
which was the purpose of such clause and 
for which labor gives up the right to strike 
in disputes involving contract construction. 
The courts refuse to give weight (in the 
words of Lord Mansfield) to “the general 
usage and practice of mankind.” 


Instead, the court will examine the col- 
lective bargaining contract, and if it de- 
termines that management has_ used 
discretion regarding the subject in issue, 
it will stay arbitration;“ if it determines 
that there is a doubt that the parties really 
intended to arbitrate the subject matter in 
question, it will stay arbitration;” or if it 
determines that the issue is of a sort not 
contemplated by the arbitration clause, it 
will stay arbitration.” 


Now, I say that these issues are matters 
for an arbitrator to determine because 
they involve a precise and _ specialized 
knowledge of the intricate relationship be- 
tween the union and management. ‘This 
knowledge is not, and cannot be expected 
to be, possessed by the courts. Yet, like 
judicial bulls in the delicate china shop of 
labor arbitration, they gore their way to- 
wards the destruction of the true, broad 
purpose of the arbitration process. 


Judicial Meddling 


A fine example of judicial meddling is 
presented by the case of Western Union 
Telegraph Company v. American Communica- 
tions Association, CIO." The collective. bar- 
gaining agreement between the union and 
the company, in that case, contained the 
broad arbitration clause which is said by 
the United States Department of Labor to 
exist in the majority of contracts—disputes 
involving interpretation or application of 








” Baynard v. Chase, 1 Burr. 2 (1756). 

1 Pillans v. Von Mierop, 3 Burr. 1663 (1757). 

122 United States Department of Labor Bulletin 
908-16 (1950), p. 83. 

18 Cited at footnote 12. See pp. 82-83. 

4 Berglas Manufacturing Company, 
Shadel, 75 N. Y. S. (2d) 425 (1947). Contract 
called for arbitrating discharges for ‘‘just 
cause,”’ but court stayed arbitration of dis- 
charge of an employee for substandard work on 
the ground that such a discharge, instead of 
involving ‘‘just cause,’’ involved the discretion 
of the company, a nonarbitrable prerogative. 

% Twentieth Century-Fox Film Corporation v. 
Screen Guild, 78 N. Y. S. (2d) 178 (1948). Court 
stayed arbitration of discharge for allegedly 
economic reason because company had discre- 
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tion regarding economic policy, although, gen- 
erally, discharges were arbitrable under the 
contract. 

1% General Electric Company v. United Elec- 
trical, Radio & Machine Workers of America, 
17 LABOR CASES { 65,546, 300 N. Y. 262 (1949). 
The court stayed arbitration of question of 
whether company discriminated against union 
representatives by deducting pension credits for 
time spent on union business because, although 
the general question of discrimination was 
arbitrable, the actual issue involved the pension 
plan, which was outside the collective bargain- 
ing agreement. 

1716 LABOR CASES { 65,127, 299 N. Y. 177 
(1949). 


July, 1951 @ Labor Law Journal 








le 


1 





contract provisions inay be arbitrated. The 
contract also contained a provision to the 
effect that the union would not strike. Dur- 
ing the life of the contract, certain cable 
companies were struck by members of 
unions affiliated with the A, C. A. The 
latter ordered its members not to handle 
the struck traffic. The Western Union 
Company asserted that the union, thereby, 
violated its no-strike pledge. The union’s 
claim was that, in the circumstances, it did 
not violate the contract. The matter went 
to arbitration and the arbitrator ruled that 
since the commonly accepted usage in the 
trade was not to handle struck traffic, the 
no-strike pledge in the contract must be 
read in the light of the usage and the 
knowledge of the parties thereof when 
they entered into the contract. The con- 
clusion was that the union did not violate 
the contract. 


Nevertheless, the New York Court of 
Appeals set aside the award. The court 
said that the language of the contract was 
so unambiguous that any arbitrator, ruling 
that the no-strike clause was not breached, 
was adding to the contract rather than 
interpreting it, and hence the award must 
be set aside as having been beyond the 
powers of the arbitrator. 


Greater understanding of the purpose of 
the arbitration process appeared in the 
dissent, written by Judge Desmond, and 
concurred in by the Chief Judge and Judge 
Fuld. Referring to the question of whether 
the refusal to handle “hot goods” or “struck 
messages” constituted a “work stoppage,” 
the dissent said: “That was a pure question 
of interpretation and application, and the 
very kind of question which the parties 
themselves had agreed should be decided by 
the arbitrator alone. Accordingly, his de- 
cision must stand.” 


Quoting from the earlier case of Wenger 
and Company v. Propper Silk Hosiery Mills.” 
the dissent admonished the court not to 
narrow the scope of the arbitration clause: 
“It is the duty of the court to enforce their 
agreement rather than to undertake itself 
to settle the dispute or to narrow the field 
of arbitral disputes.” 


But the views of Judge Desmond, al- 
though more consonant with the nature of 
the arbitration process, did not prevail. 


Commenting on the majority opinion in 
the Western Union case, a note in 63 Har- 
vard Law Review at page 347 said: “Insofar 
as the decision indicates the possibility that a 


> 


court on reviewing an award may arrive at 
its own interpretation of the contract and 
set aside as a modification of the contract 
an award embodying an inconsistent inter- 
pretation based on trade usage, the Court’s 
action seems seriously to impair the use- 
fulness of arbitration proceedings. Often 
the parties, in resorting to arbitration, are 
seeking judgment of one whose familiarity 
with the vocabulary and customs of the 
industry better qualify him for arriving at 
a fair settlement.” 


Court Has Unrealistic View 


The completely unrealistic approach of 
the court of appeals to labor matters is no 
more apparent than when, in the Western 
Union case, it determined that, as a matter 
of law, a refusal to handle “hot goods” or 
“struck messages” constituted a strike. 


Contrast that position with the rulings of 
arbitrators on the same question. I quote 
from an opinion rendered by Saul Wallen 
in an arbitration involving the American 
Telephone and Telegraph Company and 
the American Union of Telephone Work- 
ers” (since evolved into CWA, Division 


No. 10, CIO): 


“I can find no merit in the Company’s 
contention that the passage and enforce- 
ment of a by-law by a Union calling on 
members to respect a picket line of an 
affiliated union is a violation of the War 
Labor Disputes Act. No court or arbitrator 
has ruled that a refusal to cross a picket 
line is a strike within the meaning of that 
Act. Furthermore, the picket line placed 
around the Company properties was in 
furtherance of a strike that was validly 
called under the terms of that Act, The 
purpose of the War Labor Disputes Act 
was to provide a means whereby the Presi- 
dent could be apprised of labor disputes 
which threaten seriously to interrupt war 
production. Such nctice was filed and the 
required vote, after a 30-day “cooling-oft” 
period, was taken. To hold that the 
observance of picket lines of an affiliated 
union placed around the facilities of an 
affiliated company is to be considered a 
separate strike for which separate notice 
should be filed and separate elections held 
is to stretch the intent of the law to the 
ultimate.” . 

The same enlightened position, thrust 
aside as a matter of law by the New York 
Court of Appeals, was taken by Wayne L. 





18 239 N. Y. 199, 202. 
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2 2 ALAA Par. 67,000. 
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Morse in a case involving the Waterfront 
Employers’ Association and the Interna- 
tional Longshoremen’s and Warehouse- 
men’s Union:” 


“In the absence of an express agreement 
that the longshoremen would pass through 
the picket line of another union on strike 
it is to be implied that both parties to the 
agreement of October 1, 1938, knew or 
should have known that the longshoremen 
would not pass through such a picket line. 
There are certain basic tenets of unionism, 
a knowledge of which can be reasonably 
charged to all employers. As pointed out 
by counsel for the union at the hearing, 
one of the cardinal principles of unionism 
is that a union will not permit itself to be 
used as a means of breaking the strength 
of another union which at the time is out 
on strike. 

“The ‘sanctity of picket lines’ is basic 
in the teaching and practices of American 
unionism. The arbitrator is compelled by 
the record in this case and by a careful 
analysis of the agreement to accept the 
view that the Waterfront Employers’ As- 
sociation knew or should have known when 
they entered into the agreement of October 
1, 1938, that if a strike situation involving 
such facts as existed at the Encinal Ter- 
minal on February 18, 1939, should arise, 
the longshoremen under the agreement 
would not be expected or required to go 
through the picket line.” 


Courts Fail to Grasp 
Labor’s Specialized Problems 


No court is equipped to interfere with 
the technical aspects of a labor arbitration. 
The courts do not have the grasp of the 
industrial problems, plant operations or even 
the vocabulary employed in labor-man- 
agement relations, to render intelligent de- 
cisions. Moreover, because they are not 
even willing to be instructed in such vo- 
cabulary, they use their ignorance to stifle 
arbitration. 


I was recently involved in a matter which 
clearly illustrates the complete inability and 
lack of desire of the courts to appreciate 
the specialized problems which arise in the 
arbitration of labor disputes. The Western 
Electric Company and CWA-CIO, Instal- 
lation Division No. 6 have a contract that 
provides for arbitrating unsettled griev- 
ances and disputes involving the interpre- 


application of provisions in the 
contract. Another section of the contract 
gave the company the sole discretion of 
granting or withholding merit wage in- 
creases over and beyond the contract maxi- 
mum rate of pay. The exercise of this dis- 
cretion was specifically made nonarbitrable. 


tation or 


For many years the company had en- 
deavored to write a labor-grading clause 
into the contract. This clause would have 
permitted the company to break down the 
job of a telephone installer into many sep- 
arate classifications, and a different rate of 
pay would then be assigned to each 
classification. The union successfully re- 
jected the inclusion of such a clause in the 
contract. 


The union then became aware of the fact 
that, so far as merit wage increases were 
involved, the company was granting or with- 
holding such increases, not on considerations 
of merit, but on considerations of what type 
of work the individuals involved were per- 
forming. It demanded arbitration of the 
question of whether the company, in decid- 
ing to grant or withhold merit increases, 
had the right to unilaterally create job 
classifications and to base its discretion upon 
the type of work the employee was doing 
rather than upon the manner in which the 
employee performed his job. The whole 
question involved the right of the company 
to set up a system of labor grading in the 
merit range, when labor grading, as such, 
had been successfully rejected by the union 
in negotiations. 


The company asked the New York Su- 
preme Court to stay arbitration, but it re- 
fused to do so. Thereupon, the company 
appealed to the appellate division. In its 
brief to the appellate division, the company 
relied upon all those cases wherein the court, 
if it found ~ matter to be within the discre- 
tion of the company, stayed arbitration of 
such matter. The union, on the other hand, 
endeavored to point out to the court the 
difference between rates of pay based upon 
merit, and rates of pay based upon job 
classification or labor grading. There were 
obviously no court decisions which dealt 
with such a specialized subject, but there 
were many arbitration decisions on that 
point. Professor Shulman dealt with the 
problem in a case concerning the Ford 
Motor Company and UAW (6 LA 952). Mr. 
Ralph Seward dealt with the problem in a 
series of cases involving the International 
Harvester Company and the Farm Equip- 





2 2 ALAA Par. 67,000, March 2, 1939. 
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ment Workers Union.” Mr. Byron Aber- 
nethy had to decide a case involving that 
problem.” 


Merit Relates to How—Not What 


They all agreed that “. . . the exclusive 
right of management to exercise final judg- 
ment as to an employee’s merit does not 
extend to giving management the right to 
grant or refuse merit increases for reasons 
other than merit.” * 


All the arbitrators, conversant with the 
vocabulary used in labor contracts, and 
familiar with the scope of the problem of 
merit increases and job classification, agreed 
that, although the issue of whether manage- 
ment should or should not grant a merit 
increase, being solely within its discretion, 
was not arbitrable, the parties could arbi- 
trate the issue of whether management was 
properly interpreting and applying the con- 
tract when it went beyond considerations of 
merit in the exercise of its discretion. Merit, 
they realized, involved the question of how 
an employee performed his work. Job 
classification, or labor grading, involved the 
question of what work was being performed. 
When a union contracts to give manage- 
ment sole discretion to grant or withhold 
merit increases, the union does not thereby 
agree to permit the company to extend such 
sole discretionary powers to matters beyond 
merit. 


All this is perfectly well understood by 
arbitrators. They have approached this 
problem with the uniformity that betokens 
how well settled this matter is. Yet, the 
appellate division visibly bridled when, dur- 
ing oral argument, the arbitrator’s decisions 
were brought to its attention. All the 
court could see was that something about 
merit was involved and that this matter, 
being within the company’s discretion, did 
not come within the scope of the broad 
arbitration clause. The court summarily re- 
versed the lower court. 


The New York Court of Appeals, although 
more polite during oral argument, also did 
not bother to learn the intricacies of the 
problem involved and upheld the appellate 
division. Indeed, I was told, prior to oral 
argument, by an attorney who has argued 
many appeals before that court, that the 
citation of arbitrator’s decisions was a form 























































of impudence because not only was arbitra- 
tion, itself, a method of ousting the courts 
of jurisdiction, but here I was attempting 
to do so with arbitrators’ decisions as the 
lever. 


Some time ago I counselled the United 
Telephone Organizations to attempt to 
secure a clause in their agreement with the 
New York Telephone Company, which ° 
would call for arbitrating types of griev- 
ances not ordinarily covered by the con- 
tract. The company agreed and the following 
clause was written: “It is understood that 
this agreement (with its accompanying ap- 
pendices) for the duration thereof, defines 
the fundamental relationship and rights and 
obligations of the parties and settles all 
questions between the parties which are of 
sufficient importance to be dealt with by 
collective bargaining. But it is nevertheless 
recognized that individual grievances may 
arise between the Company and an employee 
or a number of employees over detailed 
questions, which while important to the in- 
dividual or individuals involved, are not of 
sufficient general importance to be specifi- 
cally described in this agreement or its 
appendices.” 


The clause further provided that in the 
event that such grievances were not satis- 
factorily settled by the grievance procedure, 
they were “to be submitted to arbitration.” 


That was a broad clause. The parties in- 
tended it to cover grievances unforeseen at 
the time the contract was executed. It rec- 
ognized that, in the day-to-day administra- 
tion of a collective bargaining contract, 
disputes would undoubtedly arise—disputes 
not thought of at the time of entering into 
the contract—and that such disputes should 
be resolved by arbitration. 





But, again, the court refused to recognize 
this underlying, basic purpose of the arbi- 
tration clause in collective agreements. Wit- 
ness the following: 


Definition of Employee 


A dispute arose between the union and the 
company over the meaning of the word 
“employee” which was used time and again 
in the contract. An employee with 23 years 
of service asserted that he was ill and run- 
down. He applied for a leave of absence. 
This was refused him. He then asked to 
have his vacation period accelerated. This, 





7113 LA 699 and 1 ALAA Par. 68,482. 
*2 Warren City Manufacturing Company & UE, 
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too, was refused him. He, therefore, ab- 
sented himself on grounds of illness and 
went to California to recuperate. When he 
returned, about four months later, he asked 
for his job. The company told him that he 
was no longer in its employment, and the 
union attempted to grieve the issue of 
whether the company should rehire the em- 
ployee. The company said it was required 
to grieve only issues involving “employees” 
and that the individual in question was not 
an “employee.” The union, therefore, at- 
tempted to secure arbitration of the meaning 
of the word “employee” used in the griev- 
ance procedure provisions of the contract, 
but the company refused to arbitrate this 
matter. The union then asked the New 
York Supreme Court to order arbitration in 
the light of the arbitration clause which 
called for arbitrating differences “regarding 
the true intent and meaning of a provision 
of this agreement” and, further, in the light 
of the broad clause which has been quoted. 
However, the court refused to order arbi- 
tration * on the ground that “no evidentiary 
facts were shown to indicate the existence 
of a grievance requiring arbitration.” 


Thus, not only will the courts restrict the 
scope of the usual broad arbitration clause, 
but they will frustrate attempts to broaden 
the clause to include unforeseen disputes not 
specifically provided for in the agreement. 


Decision Emasculates Statute 


What has been said up to this point deals 
with judicial interference with the process 
of voluntary arbitration. One would expect 
that our courts would be loathe to impede 
the development of compulsory arbitration, 
particularly in the public utility field, since 
so much has been said and written about 
the urgent need to substitute arbitration for 
what so many editorial writers delight in 
calling “the law of the jungle.” Yet, the 
Supreme Court of New Jersey has uncon- 
sciously delivered what may well become 
the judicial coup de grace with respect to 
public utility antistrike laws. The Chief 
Justice of that court, Arthur T. Vanderbilt, 
is a former president of the American Bar 
Association. He is a man of remarkable 
erudition and has displayed keen judicial 
insight with respect to so many other mat- 
ters. Nevertheless, he permitted a majority 
of his court, with whom he joined, to write 
an opinion in the recent case of New Jersey 


Bell Telephone Company v. Communications 
Workers of America, CIO, New Jersey Traf- 
fic Division No, 55 (18 Lasor Cases {[ 65,997, 
(1950)), which, with due respect, makes no 
sense to anyone who has had any experience 
in labor arbitration. In fact, the court sus- 
tained New Jersey’s law on the subject and 
then proceeded to interpret it in such a way 
as to bring about its complete emasculation. 


One of the major issues in the Telephone 
case was union shop. The union had com- 
plied with all of the requirements of the 
Taft-Hartley law and ‘had succeeded in ob- 
taining an eight-to-one vote, as well as a 
majority of all of the eligible employees, in 
favor of union shop under NLRB auspices. 
The statutory arbitration board granted a 
modified union shop in the face of vigorous 
company opposition. The New Jersey Su- 
preme Court decided that the statute did not 
give a board of arbitration the power to 
pass upon an issue of this kind. Its decision 
in this respect is a travesty of every sensible 
principle of labor relations. There are seri- 
ous implications in the court’s conclusion 
that “union shop” could not be included in 
the statutory language of “working con- 
ditions.” 

Apparently the court decided that the only 
matters which could be arbitrated under 
this statute are “hours and wages,” since 
those were the only specific terms used by 
the legislature. Barred from adjudication 
are such vital matters as pensions, welfare 
payments, vacations, seniority, grievance 
procedure—in fact, the whole gamut of 
highly controversial fringe situations which 
are the red corpuscles in the blood stream 
of the labor-management relationship. Stripped 
of the right to have such matters resolved 
through compulsory arbitration, public util- 
ity workers, under this statute, may very 
well have been rendered wholly sterile and 
impotent, because it is conceivable that this 
very court may nevertheless decide that they 
have no right to strike. 


Attitude of Board and Arbitrators 
Reflects Court’s Confusion 


This is not a figment of somebody’s 
imagination. It is the product of agile but 
wholly illiterate brains with respect to eco- 
nomic matters of this kind. The sheer con- 
fusion that may ensue therefrom will be 
found in the general attitude of both the 








*% Parsons v. New York Telephone Company, 
(N. Y. S. Ct., 1948). 
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state mediation board and arbitrators in this 
field, all of whom regard themselves as com- 
pletely helpless in the light of the court 
rulings. For instance, when a recent public 
service case was under consideration by the 
arbitration board, of which David Cole is 
chairman, the company representative on 
that board threw the court’s opinion upon 
the table and told the board that it was 
powerless to resolve pension issues and 
similar ones other than wage issues. Only 
the energy and resourcefulness of the chair- 
man of that board brought about a conclu- 
sion on a unanimous basis, but, it will be 
noted that wage increases were the only 
things awarded—and none too satisfactorily 
from the workers’ point of view. 


The court’s disposition of this issue is 
wholly fantastic on the basis of actual ex- 
periences in the labor field. In view of the 
fact that there have been thousands of 
strikes for the union shop, both before and 
after the enactment of the National Labor 
Management Relations Act, what of the 
realism of the court’s statement that com- 
pulsory union membership is not necessary 
to the maintenance of essential services? 
From the same point of view, is an increase in 
wages necessary to the maintenance of essen- 
tial service? Would not the fact that the legis- 
lature specifically included in the statute a 
provision permitting compulsory union clauses, 
a fact which the court ignores, tend to indicate 
that the legislature had such clauses in mind 
in employing the term “working condi- 
tions”? The legislature also used the term 
“conditions of employment” in the same 
statute. No one but a complete neophyte 
or novice in the labor field could possibly 
conclude that an issue relating to union 
shop did not come within the purview of 
the words “working conditions” or “condi- 
tions of employment.” However, the State 
of New Jersey has empowered thorough 
amateurs to utter the final word of construc- 
tion in this regard. Such inexperienced 
voices can be stilled only by a repeal of 
this law. 


The irony of the court’s conclusion with 
respect to union shop, and particularly its 
emphasis upon the Taft-Hartley alleged re- 
quirement for voluntary agreement, is that 
it makes the entire law vulnerable, even 
with respect to the fixing of wages, hours 
and other conditions of employment. Any 
state statute in the labor relations field, inso- 
far as it affects companies engaged in inter- 
state commerce, invades a preempted field 
for exactly the same reasons when it im- 
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poses compulsory terms as to wages, hours 
or other conditions of employment. If the 
board in this case had no power to tmpose 
a union shop, it was also without power to 
impose wages. Actually, the court held the 
statute valid and then set the award aside 
on grounds that would make the statute 
invalid. 


Public Utility Labor Law 


It is strange indeed that the court placed 
so much emphasis upon the compulsory na- 
ture of the law since it wholly and com- 
pletely ignored the fact that the entire law 
is instinct with compulsion. The law re- 
quires public utility unions to surrender 
their right to strike. The companies are 
compelled by this law to surrender (though 
on a paper basis) their physical properties 
to the state. The governor is compelled by 
this law to seize a public utility when an 
emergency arises due to a strike, and he is 
compelled by this law to create an arbitration 
board. The statute finally, as a matter of 
language, although not by way of judicial 
interpretation, compels such an arbitration 
board to resolve all such disputes between 
the parties. If the destruction of volun- 
tarism made the statute vulnerable with re- 
spect to union shop, then the court should 
have regarded the entire law as sufficiently 
tainted to warrant its being struck down. 


(;round rules were laid down which were 
to be applied upon reconsideration by the 
board of arbitration, to which the court re- 
manded the matter. These rules, which 
would have made it impossible for the tele- 
phone workers to obtain a wage increase 
that the court would eventually approve, 
were unnecessary for deciding the case. 
Without attempting to educate itself regard- 
ing the factual situation by reading the rec- 
otd before the board of arbitration, the 
court gratuitously resolved that “trends” or 
wage movements in other industries, could 
not be used as a vardstick under the stand- 
ards set up by the legislature. Had the court 
read the record, as the appellate division 
did, it would have discovered, as did the 
appellate division, that wage trends or wage 
movements in other industries were the only 
criteria that were regarded as consequential 
by the parties and by arbitration boards 
throughout the history of labor arbitrations 
in public utilities, both under the statute and 
otherwise. It is significant indeed that the 
appellate division of the superior court 
unanimously affirmed the arbitration award 
and indicated in its opinion that it had read 
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the record. The New Jersey Supreme Court, 
in setting aside the arbitration award, indi- 
cated that it had not taken the trouble to 
read the record. 


Use of Wage Trends in Wage Issues 


When a court says that wage trends may 
not be used in determining wage issues, it 
displays crass ignorance regarding the his- 
tory of wage determinations, particularly in 
the utility field. 

An experienced and respected arbitrator, 
Professor Whitley P. McCoy of the Uni- 
versity of Alabama, reacted in characteristic 
fashion to a similar suggestion that had been 
made in one of our newspapers when he 
said: “Another criticism is that arbitration 
boards are inclined to follow ‘trends’ to cite 
other awards, etc. That was the gist of the 
criticism in the New York World Telegram 
editorial I referred to. I hardly know how 
to comment on that criticism, it seems so 
utterly absurd. How else could a board de- 
cide what a fair wage is, except by consider- 
ing what other companies, unions and 
arbitrators have found a fair wage. under 
similar circumstances?” * 


Expert agencies with a wealth of experi- 
ence in the field of labor disputes have 
unanimously concluded that in such monopo- 
listic industries as the telephone industry, 
with its unique job and extraordinary wage 
structure, it is utterly impossible to make 
comparisons with other jobs. Yet this court 
has said in effect that such comparisons 
must be made in order to justify a wage 
increase. Had the court examined the rec- 
ord, it would have found that during War 
Labor Board days the Bell System unsuc- 
cessfully urged the argument that telephone 
wages could not be increased for the pur- 
pose of correcting inequities within the wage 
stabilization orders because comparisons 
with other jobs could not be made. Yet 
this court, barging in where angels fear to 
tread, blithely and gullibly accepted the 
telephone company argument, probably 
without any realization of the fact that the 
court thereby destroyed any possibility that 
telephone workers, during these dynamic 
times, could obtain wage increases under the 
statute. 

Confronted with the court’s amazing con- 
clusions regarding union-shop and other 
fringe issues, and the possible implication 
that public utility workers may nevertheless 


be prohibited from striking, the whole im- 
balance of the law should be shocking to 
the average person’s sense of justice. If the 
United States Supreme Court should ever 
approve this kind of judicial tyranny, we 
might just as well scrap all rights pertaining 
to public utility workers. They then could 
be corralled, branded, subjugated and placed 
within some kind of Siberian leper-like 
colony of industrial workers. Yes, the 
court’s decision may have removed all sem- 
blance of dissent on the part of public util- 
ity workers. As Mr. Justice Robert H. 
Jackson of the United States Supreme Court 
once said: “The elimination. of dissent is 
characteristic of the cemetery.” 

Such a law, as interpreted by the state 
supreme court, could well become the 
graveyard of all of the hopes and aspirations 
of all the public utility workers in the State 
of New Jersey. 


Rules of Evidence Restriction 


The legislature of New Jersey wrote into 
its Public Utility Anti-Strike statute the fol- 
lowing: “The Board shall not be bound by 
the strict rules of evidence applicable in a 
court of law.” 

The statute permitted either party to a 
statutory arbitration proceeding to sécure 
judicial review. Here, again, the legislature, 
accepting the facts of industrial life, said: 
“In such appeal the findings of the Board 
upon the facts, if supported by any evidence, 
shall be conclusive.” 

When the Supreme Court of New Jersey 
had its first opportunity in the Telephone 
case to construe this part of the law, it re- 
verted to type and came to the following 
conclusions: “The statute is interpreted to 
mean that the Board’s findings upon the 
facts shall be conclusive if supported by 
substantial evidence; the additional requisite 
to support an award, of course, is that the 
evidence be competent and relevant. 


“Tt follows that if the findings of the ad- 
ministrative authority are supported by sub- 
stantial, competent, relevant evidence the 
findings of fact shall be conclusive on judicial 
review and the courts will not substitute 
their judgment for that of the administrative 
authority.” 

The voice may still be the voice of Jacob 
but the hand remains the hand of Esau. 
Here is an exquisite example of judicial 
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doubletalk. What this court has actually 
said, despite all the circumlocution, is that 
the courts will determine, on the basis of 
both quality and quantity, whether or not 
the evidence supports the findings of the 
Statutory Arbitration Board is a given case. 


The court, of course, has tripped over its 
own flowing thoughts as well as its judicial 
gown by starting with the premise that ad 
hoc arbitration boards of this nature are 
administrative agencies. 


The Subconscious Fear of Arbitration 


Beyond that, if it were possible to put the 
judicial mind upon the psychoanalytic couch, 
we would discover that somewhere in its in- 
fancy the judiciary and some of the judges 
were frightened by the bugaboo of develop- 
ing strength among workers in labor unions. 
That has developed the type of judicial- 
anxiety neurosis which reflects itself so fre- 
quently in decisions such as the New Jersey 
Telephone case. If we could round out the 
whole picture by laying labor leaders and 
management representatives alongside the 
judiciary while the psychoanalytic process 
is taking place, we would discover that the 
contending parties likewise have been af- 
fected at some time in their respective de- 
velopments by experiences which engender 
suspicion and fear of labor arbitrations and 
labor arbitrators. This could all be swept 
aside if there were a greater willingness and 
readiness on the part of all concerned to 
accept the labor arbitration process as an 
effective arena within which quick and fair 
resolutions could be obtained, concerning the 
highly volatile and dynamic labor contro- 
versies which spring up so frequently in our 
growing economy. 


Western Electric Case 


One more experience on the part of the 
author will tend to point up the utter incon- 
gruity of approach regarding the subject of 
labor arbitration. In what we all hoped 
would be the last world war, the Western 
Electric Company was the chief manufac- 
turer of radar and other enormously im- 
portant war material. The controversy 
between the company and the Western 
Electric Employees Association, then repre- 
sented by the writer, found its way to the 
National War Labor Board. One of the 
issues between the parties involved the 
writing of an arbitration clause covering 
grievances and the creation of permanent 
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impartial arbitration machinery. Grievances 
frequently wound up in quickie strikes which 
seemed to bring satisfactory results. The 
union accordingly was reluctant to go along 
with arbitration. The company, on the other 
hand, felt that it was dealing with a weak 
labor organization and that, as part of the 
vast Bell System, it could flex its muscles 
more readily if there were no arbitration in 
the picture. The writer, using the choicest 
language at his command, denounced both 
his own client and the company for their 
respective attitudes and their utter disregard 
of the welfare of the people of this nation, 
who were then in the midst of a desperate 
war. As a result, the War Labor Board 
directed that an arbitration clause be written 
into the agreement and that an impartial 
arbitrator be appointed. 

It appears that not only the judiciary but 
labor and management should be required 
to learn a great deal more about how arbi- 
tration works. For instance, most arbitra- 
tion clauses in collective bargaining agreements 
provide that arbitration awards may be en- 
forced under the statutes of particular states. 
Few labor unions and fewer workers realize 
that arbitration awards, and even the whole 
process of arbitration, may be stayed under 
various state statutes, and that judicial in- 
terference could raise hob with the entire 
peace pact solemnly negotiated by the parties 
themselves. If the labor-management rela- 
tionship has to be regarded as one which is 
covered by a truce rather than by an agree- 
ment, then it should carry with it the usual 
appendage attached to a truce—the right to 
re-engage in conflict if that should become 
necessary. 

The failure of the courts to recognize the 
full scope of the usual broad arbitration 
clause, the jealous clutching of judicial pre- 
rogative close to the black-robed chest and 
the blind, persistent refusal to incorporate 
the “general usage and practice of mankind” 
into the body of law, endanger and frustrate 
the arbitration process. 


The basic purpose of arbitration is to 
secure an equitable solution of differences 
regarding matters that are highly specialized 
and which the courts are not equipped to 
determine fairly and equitably. This was 
recognized even as far back as the days of 
the Greek civilization, for we find Aristotle 
proclaiming: “Equity is justice that goes 
beyond the written law. And it is equitable 

to prefer arbitration to the law court, 
for the arbitrator keeps equity in view, 
whereas the dicast looks only to the law, 
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and the reason why arbitrators were ap- 
pointed was that equity might prevail.” * 


The history of labor injunctions is well 
known to all of us. It certainly has never 
made us particularly proud of our judiciary. 
Yet the same motivation which influenced 
judges to be so one-sided as to necessitate 
legislative corrective measures in both the 
nation and a number of the states, appears 
to color so many of the decisions in the 
field of labor arbitration. “It is a misfortune 
if a judge reads his conscious or unconscious 
sympathy into the law.”™ Judges “need 
education in the obvious—to learn to tran- 
scend their own convictions and to leave 
room for much that they hold dear to be 
done away with short of revolution by the 
orderly change of law.” * 


For my own part, I shall counsel labor 
unions to insist upon the most comprehen- 
sive arbitration clause possible. I have in 
mind a clause providing for arbitration of 
disputes arising with regard to the meaning 
and application of contract provisions and 
also of disputes not specifically mentioned 
in the agreement. A broad clause of this 
kind has been used in the agreement be- 
tween the United Mine Workers and the 
Bituminous Coal Operators. It reads: 


“Should differences arise between the 
Mine Workers and the Operator as to the 
meaning and application of the provisions 
of this Agreement, or should differences 
arise about matters not specifically men- 
tioned in this Agreement, or should any local 
trouble of any kind arise at any mine, there 
shall be no suspension of work on account 
of such differences, but an earnest effort 
shall be made to settle such differences im- 
mediately. 


“First: Between the aggrieved party and 
the mine management; 

“Second: Throuvh the management of 
the mine and the Mine Committee; 

“Third: By a Board consisting of four 
members, two of whom shall be designated 
by the Mine Workers and two by the 
Operators. 

“Should the Board fail to agree, the mat- 
ter shall be referred to an umpire selected 
by said Board. Should the Board be unable 
to agree on the selection of an umpire, he 
shall be designated by the International 
President of the United Mine Workers of 
America and the President of-the Operators’ 
Association affected. The decision of the 
umpire in any event shall be final. 

“District Conferences may establish an in- 
termediate board consisting of two (2) 
commissioners, one representing the Opera- 
tors and one representing the Mine Workers 
with such powers as said Conference may 
delegate. 

“Pending the hearing of disputes, the 
Mine Workers shall not cease work because 
of any dispute; and a decision reached at 
any state of the proceeding shall be binding 
on both parties hereto, and shall not be 
subject to reopening by any other party or 
branch of either association except by mu- 
tual agreement.” 

However, since the courts may still, 
through judicial construction, restrict the 
scope of the broadest sort of arbitration 
clause, I shall also counsel labor unions to 
reserve, if they possibly can, the right to 
strike, in order to buttress their right to ar- 
bitrate differences so that they may, if 
necessary, use economic persuasion where 
the courts melt away attempts at peaceful 
solution of disputes. [The End] 





THE POSTWAR STORK 


The total number of registered and esti- 
mated unregistered births during the five- 
year period 1946 to 1950 was eighteen and 
one-half million. This was the highest fig- 
ure for any five-year period in the history 
of the country. Furthermore, according to 
the Federal Security Ageicy, the estimate 
of births for 1950 practically equalled the 
high number recorded for each of the two 
previous years and was only slightly below 
the all-time high set in 1947. 

The estimate of registered births for 1950 
was 3,548,000, compared with the final fig- 


ure of 3,559,529 for 1949. The record high 
of 1947 was 3,699,940 registered births. 
Counting unregistered births, it was esti- 
mated that there were 3,699,000 babies born 
in 1950. 

The year 1950 was a good one also as far 
as infant mortality was concerned. In that 
year it was the lowest in history. with an 
estimated 1,456,000 deaths. Although the 
figure was slightly higher than that for 
1949—1,446,000—the rate based on popu- 
lation was lower than in 1950. 





*° Taken from ‘‘Aristotle in Rhetoric,’’ trans- 
lated by John Henry Freese from The Greek 
Reader, edited by Arthur L. Whall (Duell, 
Sloan & Pearce). 
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Standards for Wage Stabilization 


A Labor View 


By JAMES PARADISE, General Counsel, Brewery Workers’ Union, ClO 





This article, reprinted from the win- 
ter, 1951 issue of the Ohio State Law 
Journal, was presented at the Con- 
ference on Standards of Price and 
Wage Stabilization, sponsored by 
the College of Law and the Law 
Alumni Association, Ohio State Uni- 
versity. 


WAS INTERESTED in Mr. Gill’s* hope 

that some way might be found to get 
around the disputes provisions of the Taft- 
Hartley Law which he thinks are or may 
be an obstacle to the proper administration 
of any disputes procedure under wage 
stabilization. The labor movement has 
been suggesting ways of getting around 
that problem for the past three years. 
There are bills in the Congressional hopper 
now calling for the repeal of the Taft- 
Hartley Law. As a matter of fact, the 
CIO has very seriously urged the repeal 
of this law as an aid to promoting the kind 
of unity and stability that we require during 
these critical times. 

The manner in which the newspapers 
have handled the departure of the labor 
members from the Wage Stabilization Board 
would lead one to believe that the question 
of a percentage point or two of wage in- 
crease was crucial and that if the Board 
had come out with a 12 per cent formula 
instead of a 10 per cent formula, labor 
would have been satisfied. It is also sug- 
gested that the walkout of the labor mem- 
bers was prompted not so much by their 
dissatisfaction at the proposed wage formula 
as by their dissatisfaction over the failure 
of the administration to give labor a proper 
voice in policy making. 

Although these were certainly important 
considerations, I believe that the action of 
the labor members of the Wage Stabiliza- 
tion Board would have been exactly the 


same if labor had been given a proper 
voice in policy formulation, (although, per- 
haps, in that case the formula never would 
have been recommended) because I believe 
that the unions and their leaders in this 
country are convinced that this formula is 
unfair, that it is unacceptable to the Amer- 
ican worker, and that, therefore, it is 
unworkable. 

It has been pointed out that the question 
of wage stabilization cannot be considered 
solely from the standpoint of economic 
principle. It is a political problem which 
involves the daily bread and butter of the 
working people of the United States. No 
matter how good a formula may appear 
on its face, no matter how sound it may 
be when tested by so-called economic principles 
for controlling inflation, it will not work if 
it is regarded as unfair or discriminatory 
by the working people of this country. 


It has been suggested that the problem 
of wage stabilization is only one part of our 
general problem of controlling inflation. 
Curiously enough, that is the only part of 
the problem which has been vigorously 
dealt with. Food prices continue to rise 
at a scandalous rate, and Congress dawdles 
and temporizes in considering even an un- 
fair and inadequate tax program. There 
are important sections of the country with- 
out rent control, and the Federal Rent 
Control Act is due to expire at the end of 
March. [This article was presented as a 
speech by the author last February. Con- 
gress recently extended federal rent control, 
unchanged, to July 31.] Speculation rages 
on the commodity markets, and it cannot 
be controlled under the explicit terms of 
the Defense Production Act. The whole- 
sale price index is skyrocketing, but wages 
have been effectively frozen for the past 
month, and now it has been proposed to 
stabilize them under a very rigid control 
formula. When I say wages have been 





1 Lewis M. Gill spoke on ‘‘A Lawyer's View 
on the Problems of Wage Stabilization’’ at the 
Ohio State University Conference. 
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effectively frozen for the past month I mean 
exactly that. It seems that a wage freeze is 
infinitely more easy to administer than a 
price freeze. An employer tells the union 
that he just cannot grant a wage increase 
without approval by the Wage Stabilization 
Board, because if he does he will be subject 
to a fine of $10,000 and maybe a jail sen- 
tence. So wages are frozen. The impression 
created by the current national policy is that 
someone has decided to “get tough with 
labor.” This stems from the fact that the 
resolution, indeed, the ruthlessness with 
which the wage problem has been handled, 
seems to be in striking contrast with the 
temporizing, ineffectual approach to the re- 
lated questions of taxation, price and rent 
control. In this connection the matter of 
dispute handling which Mr. Gill touched 
upon is relevant. There has been a violent 
dispute within the Wage Stabilization Board 
between the labor members and industry 
members with respect to the establishment 
of a disputes machinery within the Board. 
The industry members are vigorously re- 
sisting it. It has been suggested that one 
of the reasons for this attitude on the part 
of the industry members is that they feel 
that labor had all the better of it in the 
matter of dispute handling under the War 
Labor Board, and that they do not want a 
repetition of that now. There may be good 
reasons for opposing the establishment of a 
disputes machinery within the Wage Sta- 
bilization Board, but this is not one of them. 
Rather it would seem to be another aspect 
of this “get tough with labor” attitude. 

Mr. DiSalle, himself, has forecast a sub- 
stantial rise in the cost of living, at least 
until next summer. The Dun and Brad- 
street index of wholesale food prices has 
been rising sharply for the past ten weeks 
and now stands at 22 7/10 per cent above 
the pre-Korean level and 25 4/10 per cent 
above the level of a year ago. Anyone 
who has been buying groceries knows what 
has been happening to retail prices, and 
these wholesale prices are going to be re- 
flected in the near future in the prices that 
we pay for food. Food is the largest item 
in the worker’s budget. Now, it would 
seem to be only common sense that this 
kind of a situation does not provide a 
proper basis for any rigid wage control 
formula. To firmly hold the line on wages, 
while everything which wages must buy is 
rising, is neither fair nor reasonable nor 
is it workable. The CIO has charged re- 
cently that the entire price control program 


is a “cynical hoax.” One does not have 
to go that far to agree that it has been 
completely ineffectual in controlling the cost 
of living. 

It is relevant to consider the status of 
American corporations as bearing on the 
question of equality of sacrifice. According 
to the February report of the Council of 
Economic Advisors, corporate profits for 
the fourth quarter of 1950 were estimated 
as being the greatest in our history, at the 
rate of 48 billion dollars per year before 
taxes and 26 7/10 billion dollars after taxes. 
Dividend payments were also at an all time 
high. There was no mere 10 per cent rise 
over the preceding year in these figures. 

As has been pointed out, and it is worth 
emphasizing, our country is very far from 
being on a war basis. We are still making 
a lot more butter than we are guns, and 
civilian production goes on alongside a 
gradually developing armament program. 
The 50,000 casualties in distant Korea have 
done very little to dispel the business-as- 
usual atmosphere in this country. Congress 
itself seems much more concerned with 
some of the less important, but better 
headline-making aspects of its work, than 
in working out an equitable tax program 
which would put the main burden where it 
belongs, in conferring adequate power on 
the President and the Price Administrator 
to control prices and speculation and to 
protect people against rent gouging. 

Against this background it simply does 
not make sense to impose a rigid wage 
formula. Even if the proposed formula 
were otherwise a good one, it would meet 
with resistance and resentment because the 
worker would feel, and rightfully so, that 
of all the elements in our economy he was 
being singled out for special treatment and 
that his wages were the one portion of the 
inflationary forces which was being con- 
trolled. The current situation cries out for 
a formula which is highly flexible and which 
can be molded to fit our developing needs 
as the defense program moves ahead. 

As Mr. Daugherty” pointed out, it was 
not until October, 1942, that the War Labor 
Board obtained control over wages. Until 
that time voluntary wage increases had been 
outside the jurisdiction of the Board. That 
was almost a year after Pearl Harbor. The 
country was at war. We are not in that 
kind of a situation now and perhaps we 
never will be. General Marshali and others 
have emphasized that what we have to look 





? Carroll R. Daugherty spoke on ‘‘Wage Sta- 
bilization Standards.”’ 
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forward to is a long period of tension—a 
difficult period, because we will be nejther 
at war nor at peace. We will be preparing 
for war while carrying on our civilian 
activities, and this may continue for years. 
This again emphasizes the need for the 
greatest kind of flexibility in any approach 
to the wage problem. 

It is stated in the Defense Production 
Act that any wage stabilization program 
should promote not only the stability of 
wages but also the stability of labor- 
management relations. It seems to follow 
that existing collective bargaining agree- 
ments should not be interfered with at this 
time by any stabilization formula which 
may be applied. There are at least two 
million workers who are under long term 
contracts, contracts which were signed in 
1950 or before, for terms ranging from two 
to five years. Some of these contracts, like 
those in the auto industry, call for periodic 
wage adjustments based on the rise or fall 
of the cost of living and so-called annual 
improvement factor increases. Others pro- 
vide for automatic wage increases in suc- 
ceeding years. Some of them call for 
additional fringe benefits, such as holidays, 
or additional shift premiums or vacations in 
the later years of the contract. These 
contracts reflect the considered judgment 
of the parties as reflected in collective bar- 
gaining, and their terms are the end result 
of the give and take at the bargaining 
table. Anybody who has had any experi- 
ence in this field knows, for example, that 
the terms of a one-year contract would not 
be the same as the terms of the first year 
of a two-year contract or the first year of a 
three- or five-year contract. To declare 
these contracts inoperative would do vio- 
lence to the intent of the parties and would 
have a serious unstabilizing effect. I do not 
believe, and I have seen no convincing 
evidence to the effect, that these contracts 
would have any substantial inflationary ef- 
fect if permitted to run their course, even 
if they yielded a little more than whatever 
percentage of increase was considered to 
be allowable under a stabilization formula. 
On the other hand, the unsettling effects 
upon our economy of disturbing these con- 
tracts seem to me to be a danger to be 
avoided by a stabilization agency. Perhaps 
a year from now the viewpoint that I have 
expressed may be subject to change. How- 
ever, on the basis of the facts that are 
before us now, including the entire economic 
and political picture, it would seem to be 
most unwise to interfere with the operation 
of these contracts. 


Standards for Wage Stabilization 


In addition, there seems to be a complete 
lack of consistency between the position 
that these contracts may not be permitted 
to yield a higher percentage of wage in- 
crease than the formula may allow, and 
the view which is taken of contracts for 
less than one year that were negotiated 
and went into effect before January 25. 
There are many unions which, like the coal 
miners, were able to obtain wage increases 
of 20 per cent or more between the first 
part of 1950 and January 25 of this year. 
Incidentally, I believe it is estimated that 
the value of the iftcreases which Mr. Lewis 
obtained in the early part of 1950 and in 
January of this year, including not only the 
wage increases but also the additional roy- 
alty payments to the pension fund which 
he obtained last year, total a little better 
than 20 per cent. In most instances, as in 
the case of the miners, these increases were 
accomplished in two steps—a regular nego- 
tiation in the first part of 1950, and then 
a voluntary or premature reopening of the 
contract in the latter part of the year or in 
January of 1951. All of these contracts 
will be permitted to run their course and 
will not be disturbed under the proposed 
formula no matter how great the excess 
in wage increase may be over that con- 
templated by the wage formula. Yet, other 
unions which early in 1950 entered into 
two-year contracts yielding more than the 
permitted percentage of increase by virtue 
of an automatic or cost-of-living increase 
in the second year, will find their contracts 
in jeopardy. Why the latter situation is 
more inflationary than the former I cannot 
understand. Why it would have a more 
stimulating effect upon the inflationary 
spiral if Mr. Lewis had obtained 10 per cent 
in 1950 and an additional 10 per cent in 
May, 1951, than it would have if he obtained 
10 per cent in the spring of 1950 and 10 
per cent in January of 1951, I do not 
understand. 

I believe that for the purpose of promot- 
ing stability and for the sake of consistency 
—and in this kind of a situation consistency 
is a good course to follow because it is very 
dificult for workers to understand why dis- 
tinctions of this kind should be made— 
these long term contracts should not be 
disturbed. 

This leads us to the question of escalator 
clauses, which have been touched on and 
which I was happy to hear Mr. Daugherty 
say should not be disturbed. I would like 
to talk about them at greater length. As 
I have said, I am not an economist. I have 
heard it said time and again that to permit 
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these cost-of-living increases is inflationary, 
and I have heard as many and as convinc- 
ing arguments on the other side. It seems 
to me that they are inflationary only in the 
same manner as any accretion to the pur- 
chasing power of workers is inflationary. 
However, it is important to note that under 
these escalator clauses the rise in wages 
comes after the rise in the cost of living 
has taken place, and not before. So it is 
at least clear that the wage increase is 
brought about by the rise in living costs, 
and not vice versa. It is also clear that if 
such wage increases are hot permitted, the 
real value of workers’ earnings is reduced. 
It is also clear that if the line is held on 
prices and rents, as Mr. Daugherty has so 
well pointed out, the cost of living will be 
stabilized and the escalator clauses wil! 
yield no increases. The conclusion would 
seem to follow that the danger, if any, in 
escalator clauses, can arise only from the 
failure of the government to hold living 
costs down. If the line cannot be held on 
prices, rents and other living costs, why 
should it be held rigidly on wages? It 
would be very hard to explain to American 
workers why cost-of-living increases in ex- 
isting contracts should not be honored. In 
this connection Dr. George W. Taylor, who 
has also been advising the Wage Stabiliza- 
tion Board, in a very down-to-earth ap- 
proach to this problem in a recent speech in 
Detroit, suggested that in view of the 
obvious inability of the government to cope 
with the problem of inflation on other 
fronts, it might be appropriate “. now 
to approve the operation of the wage 
escalator clauses of long-term agreements 
until some future specified date, say as far 
ahead as September or December, 1951, for 
example, when the wage escalator matter 
would be again re-examined on its merits. 
By that time we may have developed a 
stronger inflation control program. Can we 
hope that by then the wage escalator clauses 
will be of academic interest because of the 
stabilization of the cost of living?” Here 
we have an example of the type of practical, 
flexible thinking which our present situation 
requires. It seems such obviously good 
sense not to disturb escalator clauses at 
a time when we have hardly come to grips 
with the problem of controlling inflation, 
that it is difficult to understand why those 
who are charged with the duty of formulat- 
ing the wage policy have chosen even to 
raise such an issue now. 

The problem of choosing a base period 
for stabilizing wages is an important one 
to consider. What should be the standard 
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here? It seems to me that the answer to 
this question is quite clear in the light of 
the language of the Defense Production 
Act itself, which states: “So far as prac- 
ticable in exercising the authority conferred 
in this section,” and this is the section 
dealing with wage and price control, “the 
president shall ascertain and give due con- 
sideration to comparable salaries, wages or 
other compensation which he finds to be 
representative of those prevailing during 
the period from May 24, 1950, to June 24, 
1950, inclusive” which is the month just 
before Korea. The same period was to be 
considered for price control purposes. Yet 
when prices were frozen they were frozen 
at their peak in January, 1951, while the 
proposed wage formula which has been 
recommended by the Wage Stabilization 
Board would allow workers not more than 
10 per cent over January 15, 1950. Now, 
why that date? There has been no explana- 
tion as to why that date was used, and 
I can’t think of any good reason for taking 
the date except that it is just about at the 
beginning of 1950, and that it has the effect 
of catching all of the wage increases which 
were negotiated during the entire year of 
1950. This raises a very serious problem 
with respect .to the entire question of 
stabilization. If you examine the statistics 
with reference to wage settlements during 
1950, you will observe that those which 
were negotiated during the first part of the 
year before the Korean situation developed, 
were comparatively small, ranging around 
five or six cents an hour, for the most part. 
After the start of the Korean war and up 
to the end of the year, there was a sharp 
rise in the size of wage settlements and they 
ranged commonly from 15 to 22 cents an 
hour, or higher. The difference between 
these later increases and the earlier ones 
was not attributable merely to the rise in 
the cost of living but also to the increased 
activity and prosperity of industry, and per- 
haps even more to the prospect of a further 
inflationary rise. The selection of the Jan- 
uary 15, 1950 base date will effectively 
prevent those workers whose contracts were 
negotiated during the first half of the year 
from overtaking those whose contracts were 
opened after the Korean crisis. As Mr. 
Daugherty has pointed out, the purpose of 
the Little Steel Formula was to bring the 
laggards up to the level which had been 
attained by those unions which were able 
to obtain substantial wage increases during 
the pre-Little Steel Formula period, which 
was about 15 months. But this new formula 
which has been recommended by the Wage 
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Stabilization Board does not have that effect 
of permitting the laggards to catch up. 
There was a very interesting discussion of 
this question recently by Dr. Taylor in which 
he suggested that although the fifth round 
of wage increases was the round which was 
to take place in 1950, it appeared from the 
size and nature of the increases during the 
latter part of the year that there was an 
overlapping of the fifth and sixth rounds 
and that, therefore, it might very well be 
necessary to make some extra allowance 
to those employees whose contracts had 
been negotiated during the early part of the 
year in order to enable them to catch up. 
It would have been far wiser and more in 
keeping with the intent of Congress as 
expressed by the Defense Production Act 
if the base period of May to June of 1950 
had been chosen instead of the base period 
of January 15, 1950. 


The question of fringe benefits is of very 
great importance. These include holidays, 
vacations, premium pay days, rest periods, 
insurance, pensions and other benefits which 
are separate and apart from the actual wage 
scale. The question is, should the value of 
these be included as part of the allowable 
percentage of increase permitted under the 
stabilization formula? The recommended 
formula which is in dispute at the present 
time takes a peculiar view of the problem. 
In respect to those fringe benefits which 
were negotiated before the date of the 
stabilization order, these would not be offset 
against the 10 per cent which is allowed, 
but with respect to any contract negotiated 
after the date of the order, they would be 
offset against the 10 per cent allowed. If 
only for reasons of administrative expedi- 
ency, it would appear that fringe benefits 
should not be included as part of the allow- 
able percentage of wage increase. While 
the cost of pensions and insurance plans 
may be readily ascertainable in many cases, 
how can one figure the cost to the employer 
of some of these other benefits? For ex- 
ample, I have heard employers complain 
bitterly during contract negotiations about 
the tremendous amount of premium pay 
which would result from making Saturday 
a time-and-a-half day, who virtually elimi- 
nated Saturday work completely, once the 
contract had been signed. The same thing 
might be said of other types of fringe 
benefits. The dissenting opinion of the 
labor members who quit the Wage Stabiliza- 
tion Board points out: “The public members 
of the Board are in possession of a mem- 
orandum from the United States Bureau of 
Labor Statistics, which concludes that it is 


Standards for Wage Stabilization 


impossible to provide a quantitative meas- 
urement of many if not most of these forms 
of fringe compensation.” From an adminis- 
trative standpoint, the Board would do well 
to avoid the problem of trying to figure out 
the prospective cost to the employer of 
fringe benefits which may be in dispute. 
The two fringe benefits which are of the 
greatest importance currently are insurance 
and pension plans, upon which unions have 
been laying great stress in recent years. 
Payments of this kind by the employer do 
not place additional purchasing power into 
the hands of workers and they are not in- 
flationary in any sense. It is true that they 
add to the cost of the product but con- 
sidering the unparalleled prosperity of 
American industry it seems to me that this 
is a cost which could easily be absorbed 
without any inflationary effect if American 
industry were required to absorb it. 


I have referred to the peculiar treatment 
of the fringe benefit problem in the pro- 
posed wage stabilization formula. If this 
treatment follows any logical rationale, I 
have not heard it. It is provided in effect 
that if a pension or an insurance plan was 
negotiated between January 15, 1950, and 
the date of the stabilization regulation, it 
shall not be included as part of the allow- 
able 10 per cent wage increase but that if 
a pension or insurance plan or any other 
fringe benefit is negotiated after the effec- 
tive date of the stabilization regulation, it 
is to be offset against the allowable wage 
increase. This schizophrenic treatment of 
fringe benefits is probably the result of a 
compromise within the Wage Stabilization 
Board, but the net result is such a trans- 
parent inequity that the whole arrangement 
becomes indefensible. Why should a union 
which negotiated pensions and insurance 
worth 10 per cent in December of 1950 be 
permitted to obtain another 10 per cent in- 
crease in wages now, while another union 
which negotiated a 10 per cent increase in 
wages in December, 1950, is barred from 
negotiating either a further wage increase 
or any pension or insurance plan now. I 
have discussed this with workers and with 
union officials to get their reaction and I 
have obtained a very uniform reaction. 
They all tell me it’s impossible. They say: 
“There is no such animal.” Seriously, this 
sort of unequal and illogical treatment of a 
very vital problem does not augur well for 
the future. 

While it is true that the Defense Pro- 
duction Act requires the stabilization of so- 
called fringe benefits as “other compensa- 
tion,” this does not mean that they must be 
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treated in the same manner as wages. It 
would be equitable, for example, and I think 
permissible under the law, to stabilize pen- 
sion and insurance plans, and other fringe 
benefits within the limits of commonly 
established programs in the industry or the 
area, in order to prevent abuses. 

Any equitable wage formula should pro- 
vide for the correction of substandard 
wages. By substandard I mean wages 
which are below the level required for 
subsistence. Unions have not yet succeeded 
in correcting this situation completely and 
there are still very substantial segments of 
our population, particularly in unorganized 
areas, whose wages are below subsistence 
level. Such wages should not be frozen 
below the subsistence level by a stabilization 
formula. The commended formula makes 
no allowance for relief in such cases. 

I would like to sum up very briefly. Any 
sound wage stabilization formula must be 
geared to the entire program of controlling 
inflation. That has been said so many times 
today that it sounds like a cliche, but it is 
so important that it cannot be over empha- 
sized. No wage stabilization program can 
succeed, nor does it deserve to succeed, if 


it means that workers will suffer reduction 
of their living standards while industry 
makes greater profits than ever, and 
profiteering, rent gouging and speculation 
are permitted to continue unabated. The 
wage stabilization program can be effective 
only if it is accepted by American workers 
as embodying their equal share of the sacri- 
fice to be made by all segments of our 
economy. They will not and should not 
accept a formula which amounts to a wage 
freeze for millions of workers—and this 
is true to a large extent of this recom- 
mended formula—while the cost of living 
continues to mount and while our govern- 
ment makes no move to control food prices, 
or commodity speculation, or to siphon off 
the excessive income of corporations and in- 
dividuals by an equitable tax program. 
If an attempt were made to impose such a 
formula on American workers it would 
result in such unrest and loss of morale as 
to threaten the national unity which our 
situation requires. It would unstabilize 
rather than stabilize our economy. It is to 
be hoped that the proposed formula will be 
scrapped in favor of a new and statesman- 
like approach to the problem. [The End] 








OFFICE WORK SALARIES—ATLANTA AND BOSTON 


From office boy to bookkeeper, wages 
are up. 


The office worker is making slightly more 
money this year than last year, if two local 
surveys by the Bureau of Labor Statistics 
can be taken as an indication of the nation- 
wide picture. The surveys, taken in At- 
lanta and Boston, showed that the stenog- 
rapher in Atlanta got an average weekly 
salary of $47 in March, 1951, compared to 
$44 in 1950, and the Boston office workers 
were making from five to ten per cent more 
over approximately the same period. 

In Atlanta, weekly salaries of women in 
office jobs during 1951 ranged from $35 for 
class B file clerks to $56 for secretaries. 
Women accounting clerks received an aver- 
age of $46, and billing machine operators 
averaged $42. 

The highest paid men office workers 
were hand bookkeepers, with an average 
of $68 per week. Comparisons with 1950 


showed: class B file clerks, $33.50; account- 
ing clerks, $43; billing machine operators, 
$39.50; and hand bookkeepers, men, $65. 

Among the important clerical occupations 
surveyed in Boston, women general stenog- 
raphers, with a $43 weekly average in 
March, 1951, were $3.50 a week above the 
year previous. Women class B bookkeep- 
ing machine operators and comptometer 
operators showed gains to $40.50 and $41.50 
a week respectively in 1951. Women ac- 
counting clerks also at a $41.50 weekly 
average level in March and class B file 
clerks receiving $34.50 a week were found 
to be $2.50 over the 1950 average. Secre- 
taries, with average salaries of $53, had the 
highest weekly earnings among women in 
the office occupations studied. Men hand 
bookkeepers, who averaged $68.50 in 1951, 
were highest among the men office workers. 
At the other end of the scale were office 
boys and office girls both with $33.50 
weekly averages. 
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The Goal of Law 


By MAX RADIN 





THIS ARTICLE IS REPRINTED, WITH PERMISSION, FROM 
THE FEBRUARY ISSUE OF THE WASHINGTON UNIVERSITY LAW 
QUARTERLY. BEFORE HIS DEATH THE AUTHOR WAS A PRO- 
FESSOR AT THE PRINCETON INSTITUTE FOR ADVANCED STUDY. 





F there is such a thing as a method of 

law, there must be, if we stick to ety- 
mology, a goal. “Method” means a path 
or a progress. Where does this path lead 
us? What are we attempting to reach as we 
go forward in the path of the law? 


There really has never been any doubt 
about the answer, except in the case of 
those persons who speak, as some extremely 
eminent persons do, of “pure law.” I con- 
fess I have never been able to imagine what 
“pure law” could be, because the more I 
examined the idea, the less it looked like 
law to me. I should say the same for “pure 
morals” or “pure economics” or “pure soci- 
ology.” All these things deal with the 
relations of human beings, and if the term 
“pure” is added to the word, it can only 
mean that we are discussing law and morals 
and economics, as though the elements in- 
volved were not human beings, but imagi- 
nary entities, the abstract man, the homo 
iuridicialis the homo economicus and so on. 
Unfortunately such entities do not exist. 
To discuss their relations is, I suppose, 
quite possible. It is a kind of mathematics 
and pure enough in all conscience. The 
result is ingenious and inieresting. But 
whatever else it is, it is not law, nor morals, 
nor economics nor sociology. 


Ancient Goal of Law 


If we go back to law, which is always 
about human beings and really about noth- 
ing else, the goal has for many centuries 
been declared to be justice, about which I 
shall have much to say in this paper. As 
a matter of fact, there is a famous and 
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ancient formulation of this statement made 
by an eminent Roman lawyer of the second 
century A. D., one Publius Iuventius Celsus. 
His words are: “Jus est ars boni et aequi,’ and 
they can be translated as “Law is the tech- 
nique of justice,” or “of equity,” which in 
this context means the same thing. You will 
find this Latin sentence engraved in marble 
or stone or bronze on more than one court- 
house or similar edifice in the United States 
and elsewhere. 

It is true that when this statement is 
made, we are likely to encounter either the 
open derision of laymen or, what is even 
harder to bear, some trite and silly facetious- 
ness about the incompatibility of law and 
justice. Unfortunately the layman’s sneer 
is occasionally supported by a kind of half- 
cynical self-depreciation on the part of law- 
yers, who are afraid of being charged with 
a greater moral responsibility than they 
wish to bear. They often protect them- 
selves by saying that “justice” is a vague 
word, that it involves arbitrary and emo- 
tional criteria, that it cannot be precisely 
defined. 

Well, it is a hard word to define, and I 
have no intention of defining it. But there 
are a great many other hard words in the 
law which lawyers do not hesitate to use. 
“Contract” is a hard word, and so is “tort” 
and so, above all, are words like “negligence” 
and “reasonable” and all these words are 
constantly on the lips of lawyers who have 
no qualms whatever over the fact that they 
cannot “define” them, since “defining” means 
indicating the precise limits which include 
just these terms and no others. I think 
we shall find that “justice” is in most in- 
stances recognizable without difficulty and, 
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on the whole, gives us less trouble than a 
great many other legal words. 


Celsus who used the formula was by no 
means a philosopher or moralist, but a 
hard-headed and somewhat technical law- 
yer. He doubtless thought he was uttering 
a truism, not propounding a subtle paradox, 
and it ts a truism. Law must be a device 
for obtaining justice or it has no excuse 
for existing. Indeed, it is historically dem- 
onstrable that except by announcing justice 
as its goal law could never have come into 
existence. 


Real Meaning of Words 


The difficulty, of course, is not to deter- 
mine whether it is true, but to get a little 
closer to what it means. The temptation 
is irresistible—you have noted that I have 
already yielded to it—to speak of these 
facts in metaphors. “Goal” is a metaphor 
and “technique” is another. So, for that 
matter, was “method” originally. Some 
more elaborate metaphors in this connection 
have a wide currency that comes from 
frequent repetition. “Justice,” it has been 
said, “is the port to which the ship of the 
law is being guided over the vast sea of 
human experience.” And Josef Kohler said: 
“Not so. It is the star by which we steer.” 

Both of these are fine pictures, which we 
may cherish and use, provided we remember 
that they are figures of speech. Nor are 
they the only figures of speech which, un- 
less we are careful, we may mistake for 
sober reality. Almost inevitably we find 
ourselves personifying “Law” and “Justice” 
and creating something very like allegories 
in which “Law,” depicted as an armed 
knight, goes questing, let us say, for “Justice” 
who could so easily put on the garb of a 
distressed maiden. Or, perhaps, “Law” is 
the troubadour, Blondel, wandering from 
dungeon to dungeon till his imprisoned 
king sings the answer to his song and so 
discloses his presence. I suppose we would 
be adding a touch of absurdity, if we thought 
of the “Law” seeking “Justice” in Darkest 
Africa and ultimately greeting it with some- 
thing like “Dr. Livingstone, I presume.” 

But after all, Law and Justice are not 
persons, any more than they are ships or 
ports or stars, and they equally are not 
disembodied forces acting like gravitation 
or electricity of their own motion and in 
their own directions. They are words, and 
they are words used by men who have some 
purpose in using them. What our job is, 
is not to define the words, but to try to 
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understand the purpose—really, the pur- 
poses—for which they were and are used. 

It turns out that even the separation of 
the two terms, so far as we have separated 
them, is merely a convenience of exposition. 
It is all very well to speak of law as the 
technique of justice, or of justice as the 
goal of law, but it would be just as correct 
to turn the phrase upside down and say 
that justice is not merely the goal and 
result of law but its source, and that it 
enters into every stage of the process of the 
operation of law, as well as at the final stage 
when it becomes a test for determining 
whether the operation has really been suc- 
cessful in producing law. 


Substance and Procedure 


What we must be careful about is con- 
fusing the operation of law with one of its 
elements, which is what we call “legal pro- 
cedure.” In this there is a succession of 
connected acts culminating in a result called 
a judgment. There is certainly nothing 
more legal than a judgment, but neither 
the judgment nor the procedure which re- 
sults in it, is identical with the law. If 
we must attempt to describe the law—and 
we can describe it without defining it— 
we can say it is a complex of ideas, or a 
complex process of intellectual operations, 
and that in this complex in one way or 
another the notion of justice must enter. 
If we use the touchstone of justice and we 
find that some part of the complex does not 
react, we regard that part as a foreign 
body to be removed at the first opportunity. 
You see once more how hard it is to discuss 
these things without using figures of speech. 

I have said that I shall have much to 
say about “justice.” My purpose is not 
merely that of presenting views on the sub- 
ject but also of accustoming lawyers to 
use the word. Fear of words is one of 
the commonest of modern weaknesses, and 
it is nowhere more apparent than among 
persons who loudly announce that they are 
concerned only with facts or principles and 
that they are loftily indifferent to mere 
words. Since, however, the connection be- 
tween law and justice is not only of the 
most intimate sort, but is in fact a sort of 
imperfect fusion, lawyers are prone to com- 
pensate by using almost any partially syn- 
onymous term when they find it necessary 
after all to apply the test by which law is 
to be made satisfactory to their minds. 
They will say that a legal result to which 
they have been tentatively brought or which 
is suggested in argument, is not “fair” or 
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not “reasonable” or not “equitable” but they 
will boggle at saying that it is not “just,” 
although that is precisely what they mean. 


Attitudes Change 

Historically there have been shifts in our 
attitude to the words which embody legal 
valuation. At one time, terms like “just” 
and “justice” were associated with a more 
or less mechanical notion of compensation 
or retribution. They suggested a kind of 
stern insistence on equivalence in dealing 
with human conduct, especially if it was 
wrongful conduct. Phrases like reaping 
what one has sowed, having measured out 
to you the measure which you have meted, 
and, still more strikingly, to be hoist by 
one’s own petard, all these phrases which 
are variations of the notion of talion or 
retaliation, seemed simple and undeniable 
justice. They occur in this sense and with 
this connotation in the New Testament as 
well as the Old, and one could say, and 
did say, that this justice was quite fair 
and equitable. 

But there was also—and at the same 
time—a parallel notion of “equity” or “fair- 
ness” in which less than an exact equiva- 
lent was deemed a better means of securing 
a right result. It was this notion of “equity” 
which in Christian Europe became estab- 
lished as a corrective of “justice.” It was 
associated with “clemency” or “mercy,” with 
a consideration of human frailty, with al- 
lowance for adverse circumstances, and 
with a locus poenitentiae, a chance for 
repentance. And it expressed itself in a fa- 
mous Latin proverb which was deliberately put 
in the form of a paradox: “Summum tus 
summa iniuria.” This may be paraphrased 
as: “The extreme of justice is the extreme 
of injustice.” 

But today there has been a new shift 
and all these terms of valuation, “just,” 
“equitable,” “fair,” “reasonable” and “right,” 
are treated as practical equivalents. They are 
the criteria of whether the determination 
of what is lawful satisfies the conscience, 
or at least the sense of propriety, of the 
person judging. One of our greatest diffi- 
culties is that so much of our discussion 
of such matters consists of quotations of 
quotations of quotations, in which words, 
which have been used for three millennia 
and undergone all these semantic shifts, 
are placed side by side on a single temporal 
level. 

Whatever the terms are, we know what 
we are doing with them. We are attempting 
to evaluate the conduct of men, and being 
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lawyers, we do it in a particular way. We 
create a huge systematized body of typical 
fact situations in which men are involved 
and in which some acts and abstentions 
are declared to be right and the failure to 
act or abstain, wrong; and another set in 
which certain acts and abstentions are de- 
clared to be right, but in which the failure 
to act or abstain is equally right, or, at 
any rate, not wrong. And “right” and 
“wrong” are in this context words which 
mean “in accordance with justice” and “in 
violation of justice.” 


Getting Down to Cases 


I have said that justice in many instances 
can be recognized at once, and it is as well 
to get down to cases, even if we must begin 
with quite general ones. Certainly we shall 
meet with little dissent if we say it is right 
to keep a contract and at least prima-facie 
wrong to fail to keep it. If one has an 
option, on the other hand, it is quite right 
to exercise it but equally right to decline 
to do so. It is quite right for the owner 
of Blackacre to order trespassers off his 
land and wrong for the trespasser to be on 
it. But it is equally right for the owner 
to permit any person to use Blackacre. 
And if John Doe has a right of way over 
Blackacre, it is quite right for him to walk 
across it, but equally right for him to omit 
doing so. 

These and many more striking situations, 
which I shall take up later, are unmistakably 
right or wrong, just or unjust. There are 
literally hundreds of thousands of them, 
perhaps hundreds of millions, and their 
enumeration, generally in a connected and 
systematized form, constitutes most—not 
quite all—of what we mean by law. 

But if we could enumerate all of them, 
there would still be a difficulty, and it is a 
major one. The words “wrong” and “right,” 
“just” and “unjust” are legal words, but 
they are not exclusively legal. As a matter 
of fact, moralists and ethical teachers claim 
that primarily they are their property, and 
they often resent use of them by anybody 
else. If we go back to what I have given 
as unmistakable instances of acts—hereafter 
I shall regularly include abstentions under 
“acts”—which are legally right and just, it 
is fairly clear that they are also morally 
right. But we do not have to go far to 
find a schism between these closely related 
fields of thought. 

If a man has a fertile farm, he has a right 
to cultivate it, which is another way of 
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saying he is acting rightly or justly when 
he does so. And subject to crop regulations 
he may grow what he pleases on it. He 
‘also is acting rightly when he fails to culti- 
vate. And legally he is still acting rightly 
if he fails to cultivate it, although there is at 
that moment a real need for all the crops that 
can be grown. Would that also be morally 
right or just? The answer will be somewhat 
uncertain, and it will be difficult to attain 
certainty. But on the question of the legal 
rights, there will be no uncertainty whatever. 


The reason for this is that in the case of 
law, we have a particular way of deter- 
mining whether an act is right or not. 
We have an institution, called a court, 
which will either say so or can be assumed 
to say so. And this statement will settle 
the matter. 


Not only will the court, if asked—it must, 
to be sure, be asked in a certain way— 
answer the question, but it cannot help 
doing so. It cannot refuse to answer. If 
it says loftily, as it sometimes does, that 
it will take no notice of the case, because 
it is too unimportant, or slightly offensive— 
courts talk that way about things like 
gambling or marriage broker’s commissions 
and such matters—what it is doing is de- 
ciding for the defendant. Or, in other 
words, it says the situation presented to 
it is legally right as it stands. 


But in regard to moral right, we have 
in the first place no assurance of finality 
and there is no compulsion on anyone to 
decide it at all. We cannot dispute a court’s 
judgment of what is legally right. So long 
as the judgment remains unreversed or 
unreversible by a higher court there can 
be no doubt about the legal right involved. 
But judgment about the moral right de- 
pends for its acceptance on the authority 
of the person judging and may be disputed 
or qualified by anybody who questions that 
authority. 


Law Can Be Final 


I have given an example in which the 
divergence between the moral judgment 
and the legal judgment of exactly the same 
situation is slight. There are many situ- 
ations in which it is more marked. Let 
me say here, first of all, that the divergence 
is not caused by the court’s indifference 
to the moral aspects. It almost never 
disregards moral considerations. And, sec- 
ondly, we must note that while there are 
cases in which morally an act may be 
wrong, while legally right, there are much 
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fewer cases—there are some—in which an 
act is morally right and legally wrong. 


In these overlapping groups of judgments, 
the single and simple distinction is the one 
I have indicated. We have a definite way 
of reaching a final judgment in law. In 
morals we cannot get the same assurance 
of finality. Except for that finality, it 
would be practically impossible to distin- 
guish a moral judgment from a legal judg- 
ment. We could not derive that distinction 
from the fact that some moral judgments 
which we accept contradict legal judgments 
of the same action, for we frequently find 
two legal judgments of closely similar ac- 
tions contradicting each other, while re- 
maining final legal judgments for the persons 
concerned. 


Justice, I may here repeat, has entered 
in to the formation of the legal judgment 
at every stage of the process by which it 
was arrived at. But, as has already been 
indicated, it comes in again at the end, 
after the legal judgment has been arrived 
at and especially if it has been merely tenta- 
tively arrived at. It judges the judgment, 
or proposed judgment. 


The legal expert on the bench who makes 
the legal judgment is a member of the 
moral community as well as the legal one. 
The two, of course, cannot be separated 
and historically never were separated. It 
is impossible for him—literally impossible 
—to avoid making a legal judgment. It is 
next to impossible for him to avoid making 
a moral judgment. And if he makes the 
two and finds that they disagree, he will 
almost certainly make an effort to reconcile 
them. 


Evidently, he can do that in two ways. 
In the case of the moral judgment, he may 
question the authority by which it was 
made. And he may do that all the more 
readily, since the mere fact that he has 
found his legal and moral conclusion in 
contradiction, indicates, as I hope we shall 
see, that the moral judgment is not quite 
crystallized. Or else, if he feels that the 
moral judgment is, or should be, unassailable, 
he will examine the legal judgment again, 
if it is still merely a tentative judgment, 
and make an effort to recast it in order 
to avoid the contradiction. 


Problem Is Complexity 


But we must remember that both legal 
and moral judgments are complex and by 
no means simple operations. In neither 
case is the judgment reached by inspection, 
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as mathematicians say, when they derive 
one equation from another without taking 
the trouble to work it out. If it could be 
so reached, it would be extremely unlikely 
that the two judgments would be in dis- 
accord. In most situations involving what 
we call serious crimes, murder, arson, rape, 
theft, mayhem, the moral judgment that 
the acts are wrong is as immediate as the 
legal judgment to that effect. But in much 
less sharply marked situations, moralists 
as well as legal experts must do a great 
deal of searching and weighing and balancing 
before they arrive at what seems a satis- 
factory result. 


Cases in which the moral and the legal 
judgment seem at first blush in disagree- 
ment are sometimes called “hard cases” by 
lawyers, and those lawyers who do not 
like to take much moral responsibility have, 
in order to justify themselves—it will be 
noted that they feel they need justification— 
invented the surly maxim: “Hard cases 
make bad law.” If we leave out of account 
for a moment the fact that this begs the 
question, these gentlemen may be referred 
to my Lord Blackburn, whom I should be 
inclined to call the greatest common-law 
judge of the nineteenth century, and cer- 
tainly no sentimentalist. Blackburn de- 
clared that whatever value the maxim had 
was more than neutralized by the much 
more obvious fact that bad law made hard 
cases. 


We take for granted that on a great 
many matters of legal dispute something 
could be said on both sides. The thousands 
—the tens of thousands—of volumes of 
reports are evidence of that fact, since they 
are nearly all reports of cases that have gone 
to the appellate courts, which implies that 
generally there was something to argue 
about. The open-and-shut cases are usually 
not appealed. We are, however, prone to 
forget that situations in which something 
could be said for or against a decision in 
what is morally right, are by no means 
uncommon. 


These situations used to be called “cases 
of conscience” and they were treated just 
like cases of law. They were submitted to 
more or less professional authorities who 
not only decided them but published their 
decisions in books which made up the liter- 
ature of “causuistry,” a term that has acquired 
a wholly unfair color of depreciation. And, 
just as in law cases, the authorities, the 
acknowledged and authenticated authorities, 
did not always agree. We remember the 
lines of Pope: 
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Who shall decide when doctors disagree 
And soundest casuists, like you and me? 


The “doctors” here are “doctors of divinity” 
and not of medicine, as is almost always 
the case when the word was used alone in 
England up to the nineteenth century. 


If we examine these books reporting “cases 
of conscience,” we find that the similarity 
between them and reported cases at law is 
very close indeed. It was usual to state 
the facts—a real situation, but presented 
in a more or less generalized form—to give 
reasons first for the side ultimately rejected, 
and then to give more fully the reasons for 
the other, the prevailing side. In both in- 
stances, authorities were quoted and these 
authorities were graduated in weight and 
persuasiveness, just as,in the case in law 
reported. 


Judge Is Moral Expert 


Now, the legal expert on the bench, the 
judge, is also a moral expert, a casuist, 
no matter how much he fights shy of this 
designation. He almost certainly will make 
a moral as well as a legal appraisal of the 
situation he is asked to judge as right or 
wrong, just or not just. He will be better 
satisfied, if the two judgments agree than 
if they do not. And he realizes that he 
knows more about what is legally right 
than what is morally right. If he has 
thought about the matter at all, he knows 
that in moral arguments as well as in 
legal arguments a certain weight is given 
to tradition, and even to consistency—at 
least it is clear that casuists, like judges, 
are troubled by obvious inconsistency. But 
he probably, and correctly, thinks that 
tradition and consistency should be given 
more weight in law than they need be given 
in morals. 


If, therefore, he has tradition and con- 
sistency on his side in the legal judgment, 
he will be less perturbed than he otherwise 
would be, if it turns out that his moral 
valuation would not agree with it. We 
may remember that, like all of us, the judge 
has an appreciable inferiority complex when 
confronted with moral concepts. And he 
has likewise in mind that a legal judgment 
may well have consequences, quite practical 
consequences. The awareness of that works 
back on the judgment itself. 


Contradictories and Contraries 


I shall come back to these two consider- 
ations. But I should like first to call 


523 








attention to what is so often forgotten, 
because of the tendency of human beings 
to see things as black and white, or, to 
speak with the logicians, to confuse contra- 
dictories with contraries. One really should 
not speak of right and wrong in the law, 
but of wrong and not-wrong, unjust and 
not unjust. And similarly in cases of con- 
science it is quite likely, and frequently 
happens, that the situation is morally neu- 
tral. Either doing or not doing a certain 
act may be called “not wrong.” And in 
the law, the tradition of right judgment 
was often based on convenience or utility. 
Morals may really not be involved at all. 
In some cases, the legal tradition seems to 
have arisen rather casually, but is nonethe- 
less an established tradition in spite of that 
fact. 

There are many illustrations that can 
be given. Let us take a situation in which 
a claim is made by the owner of stolen 
property which has got into the hands of 
a person who has bought it in ignorance 
of the theft. Either of these persons could 
make a morally justified claim to the article. 
If we had no legal tradition, if we were 
applying what is sometimes absurdly called 
“cadi-justice” or “fireside justice,” we could 
say that a decision for either side would 
be just, or sufficiently just to leave no 
conscientious scruples in our minds. 

But the point is that we do have a legal 
tradition. And in accordance with it, we 
prefer the owner to the bona fide possessor, 
although in other matters we are inclined 
to favor that ubiquitous darling of the 
common law, the B. F. P. (bona fide pos- 
sessor). The French Civil Code has decided 
differently in effect by requiring the owner, 
if he insists on his property, to reimburse 
the holder. In doing so the French code 
broke with the Roman law tradition which, 
like that of the common law, believed that 
ownership had a better right to protection. 

One could, of course, make a case for 
the change instituted by the Code Civil. 
Of the two claimants, both innocent vic- 
tims of a thief, the owner is not unlikely 
to have been guilty of a slight negligence, 
which cannot be imputed to the present 
possessor, especially if there has been a 
number of intermediate transfers. But what 
* had perhaps more weight with the framers 
of the code was a feeling that if a man 
had acquired property in a fashion that 
did not suggest any impropriety, it facili- 
tated commercial transactions if he was al- 
lowed to keep it. In the law merchant, 
dealing with negotiable paper, this notion 
is controlling. 
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I mention, merely by the way and not 
as a serious compromise, what a very young 
man once suggested to me as a solution. 
Why should the loss not have been divided? 
Why could it not have been held that the 
owner gets the property back, if he pays 
half of what the B. F. P. can show he has 
given for it, with additional adjustments 
that may be needed? It is an interesting 
proposal. I can only say that I know of 
no legal system that permits it. But I 
could not convince my young friend that 
the suggestion had no merit. 


Tradition a Strong Factor 


Evidently, even if a common-law judge 
was of the opinion of the French code, he 
would not act on it. The maintenance 
of a tradition—there being no doubt of 
the existence of the tradition—seems quite 
definitely to the legal expert a powerful 
factor in justice, and especially when the 
tradition itself is about as morally satis- 
factory as the contradictory would be. This 
is a situation in which the tradition has 
weight by itself and not, as is often the 
case in legal precedents, by a kind of estop- 
pel against the court on the theory that 
persons had relied on the existence of the 
tradition. It could not be said that the 
owner of the property had allowed it to 
be stolen, on the faith of the rule and that 
it would therefore be unjust to change the 
rule without warning. 


Now let me give another example in 
which two victims of a wrong made contra- 
dictory claims for justice. A specific case 
which occurred in California in pioneer 
days will serve as well as another. It has 
melodramatic quality. 


Deputy, the owner of a piece of land in 
San Bernardino County was kidnapped on 
July 29, 1858, by one Stapleford, who with 
his confederates took him to a lonely moun- 
tain cabin near Ventura and demanded that 
he sign a deed transferring the land to him, 
Stapleford. On his refusal, Deputy was 
chained to the floor by a leg, manacled, 
and then freed from his chains long enough 
to have a halter placed around his neck 
and to be pulled up over a beam in the 
cabin. Half strangled, he was let down 
and, since he still refused, he was pulled 
up twice again. In the intervals of hanging 
he was whipped with a rawhide. Finally, 
in fear of imminent death, he signed the 
deed. He was held captive in the cabin 
while Stapleford rushed back to the city, 
recorded the deed and a little later sold 
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the land to a Mrs. Willis for a substantial 
sum, i. e., four thousand dollars. Deputy 
ultimately left the cabin and made his way 
back as best he could. He promptly sued 
to recover his land, claiming, as he well 
might, that the deed was void for duress. 
Mrs. Willis asserted that she was a bona 
fide purchaser. Stapleford and his accom- 
plices had, I need hardly say, absconded. 


This is what Mr. Justice Baldwin said 
in refusing the land to Deputy: “It is to 
be regretted for the sake of public justice, 
that the alleged outrage, in which the claim 
of the plaintiff to the relief he seeks in the 
bill had its origin, cannot be redressed by 
the restoration of the property of which 
he was lawlessly deprived.” * 


Was the decision just morally or legally? 
Well the traditional legal rule here is as 
clear and definite as in the case of theft. 
Duress avoids such transactions as between 
the parties themselves. But if a bona fide 
purchaser appears, the common law, differ- 
ently from the case of theft, prefers him 
to the former owner, just as it would have 
done if Deputy had been induced by fraud, 
to make the deed. The rule is the same 
as at Roman law, “Coactus voluit tamen 
voluit” “He expressed his will under com- 
pulsion, but he did express it.” 


Layman Favors Owner 


I have heard lawyers and professors of 
law utter indignant protests at this case, 
even when they admit the existence of the 
traditional rule. And those laymen to whom 
I have told it, uniformly condemn the de- 
cision. Evidently, their indignation is di- 
rected against Stapleford and against a 
time and place in which such things could 
happen. But equally evidently, if Mrs. Willis 
was in fact a bona fide purchaser, we have 
the same situation as before. We have 
two innocent victims of a peculiarly villain- 
ous wrongdoer, and to favor either one 
would not be unjust. In such a case, it 
can also not be unjust to follow a tra- 
ditional and established rule. 


Laymen, I have stated, hearing of this 
case, are all on Deputy’s side. And when- 
ever I have presented the theft case to 
laymen—intelligent and experienced laymen 
—they generally side with the owner and 
accept the decision, although by no means 
unanimously, I do not think that what 
governs their reaction is a general partiality 
for owners as against possessors. The rea- 


son may be psychological. The dramatic 
elements in the coercion case induce a ready 
identification with the victim. But on the 
whole, the reason for the layman’s reaction 
is based on a question of fact. He doubts 
the bona fides of Mrs. Willis. She might, 
of course, despite her claim, have been aware, 
or perhaps she ought to have suspected, 
how Deputy’s signature came to be on the 
deed. In that case, Deputy would have 
got his land back. And we realize suddenly 
that all we know about her good faith is 
her statement. Not only that, but it is 
true that in most instances, such good 
faith must be assumed if it is asserted, 
until the other side can prove its absence, 
which is usually quite hard to do. To be 
sure, the champions of Deputy forget that 
all we know about the outrage perpetrated 
on him is what he has told us. We should 
like to believe him, just as Judge Baldwin 
seems to have done. But even he inserted 
an “alleged.” There is, as you know, much 
virtue in the word “alleged.” And Mrs. 
Willis’ counsel called attention to the fact 
that Deputy had allowed forty-one days 
to elapse before bringing this action to 
avoid the deeds. Stapleford, unfortunately, 
was not available as a witness and in any 
case would scarcely have confirmed Depu- 
ty’s story. And this brings us to one of 
our basic difficulties. 


The law for lawyers appears. as I have 
said, as a system of type situations. Many 
of them we know, or at least discuss, by 
means of tags which as a rule are single 
words, like duress, fraud, theft and so on. 
In most cases, what is conjured up in our 
minds by the tag is more or less like a 
line drawing of a picture involving persons, 
but, let us say, faceless persons. When we 
are confronted with a story in which per- 
sons appear who are anything but faceless, 
we almost instinctively put them into one 
or the other of these outlines, or else we 
say that they do not fit into them. 


Past Is a Dead Dog 


Unfortunately, when the story is told, it 
is what is unpleasantly called a dead dog. 
It is a story. about the past—sometimes 
long past—and in the coercion case, there 
is no way to reconstruct the past except 
by the statements of parties who have a 
definite interest in reconstructing it in a 
particular way. And if both parties told 
what each believed to be the truth, we know 
that they could at best only give us frag- 





1 Deputy v. Stapleford, 19 Calif. 302 (1861). 
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ments of what actually took place. A 
complete reconstruction is impossible, and 
yet this impossible task must be undertaken 
by the judge, or at the common law, by 
the jury under the judge’s guidance. 

The legal rule that in coercion cases the 
bona fide purchaser is preferred to the 
person coerced must at one time have 
seemed quite just to the community in 
which it grew up. In the case of fraud, 
where the same rule prevails, we have abun- 
dant evidence in European folklore that a 
person who lets himself be swindled is 
regarded as a fool who is entitled to little 
sympathy. A tougher age than ours thought 
much the same of the man who yielded to 
menaces. 

We have grown much softer. Suppose 
a modern jury is told by the judge that 
if both Deputy and Mrs. Willis are telling 
the truth, the whole truth, they must de- 
cide for her. But they know that if they 
can find any evidence—it need not be much 
—that Mrs. Willis might have had some 
inkling of the facts, they could decide that 
her purchase was not bona fide and give 
the land back to Deputy. If this is what 
they would like to do, they would be in- 
clined to find evidence in things and cir- 
cumstances which would not ordinarily seem 
convincing to them. They would quite 
honestly believe that something was present 
—in this instance, knowledge on Mrs Willis’ 
part—which they did not really have ade- 
quate reason for believing. 

If our methods were different, the jury 
need not have reconstructed the past in 
a way which, on reflection, they might 
even admit was not likely to have been 
correct. Our procedure requires decisions 
to be retrospective, although we know that 
the past cannot really be made present. 
But conceivably our procedure might dis- 
regard the past and’consider only the pres- 
ent—which is really the immediate future. 
In that case, assuming that the jury believes 
both Deputy and Mrs. Willis, the question 
would be whether, of the two, the much 
abused Deputy or the comfortable Mrs. 
Willis, the former is not more entitled to 
the land than the latter. I venture to think 
that a modern jury—like most persons I 
have consulted—would have preferred Dep- 
uty, although when the rule about duress 
was made, the average lay member of the 
community would have preferred the bona 
fide purchaser. If we assume that we at 
the present time evaluate the justice of the 
final judgment differently from the way it 
was evaluated in ancient Rome and much 
less ancient England, we should have to 
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say that our ideas about what is just have 
changed. 


Concept of Justice 


Time may have no effect on natural jus- 
tice, which by definition is immutable. I 
do not reject natural justice as a concept, 
but I fear my notions about it would not 
be acceptable to many persons who have 
discussed it. A great many ideas about 
what is just have lasted a long while and 
are likely to last for centuries, if not mil- 
lennia, longer. But words like “eternal” 
and “immutable” do not convey much mean- 
ing to me, and about many situations that 
are or were unhesitatingly declared to be 
just, I find that time does have a marked 
effect. And this gradual change, while it 
is still in the process of changing, not only 
affects the law, but affects the facts. The 
ancient maxim declares that facts make 
the law: “Ex facto wus oritur.” The 
law which moves toward justice as its 
goal, sometimes does not hesitate to make 
facts which will enable it to reach justice. 


It is in matters of the penal law that the 
law is most frequently tempted to make 
its own facts if it is to result in justice— 
which, let us remember, is the same as 
saying if it is to be law in any complete 
sense. And in these penal matters, our 
legal experts do not have even as much 
leeway as they did in the situations just 
discussed. In those situations, either de- 
cision could be defended as just, and in 
both instances, in our common-law systems, 
it was a tradition, not a legislative com- 
mand that decided the matter. But penal 
law nowadays is almost wholly a matter of 
statute. When the statutes are old, they 
are not infrequently based on moral valu- 
ations that are quite different from those 
of today. 

We know that in the eighteenth and the 
first third of the nineteenth century, Eng- 
land had a savage penal law. Thefts of 
articles which were worth a few shillings 
were punished capitally. And, as we know, 
this penal law was not a vestige of ancient 
barbarism, but was created by a relatively 
recent series of statutes of the seventeenth 
and eighteenth centuries. Nor did these 
ferocious statutes shock either the average 
citizens or those who might be supposed 
to be the moral guides of the community. 
Most persons would have said that as be- 
tween hanging a thief and feeding and 
keeping him in idleness in a prison which 
was often more comfortable than the slum 
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from which he came, it was more in ac- 
cordance with justice to hang him. 


But there were juries and judges who 
found this severity heavy on their con- 
sciences. When the facts were not really 
in dispute, they sometimes discovered a 
way out by finding that a valuable jewel 
was worth only ninepence and so saved a 
poor wretch from hanging. 


Recent Examples 


We need of course not go back to the 
eighteenth century for examples. The news- 
papers of today are full of examples of what 
is described as mercy killing. A young woman 
shot her father in order to spare him contin- 
ued pain from an incurable disease. A phy- 
sician in New Hampshire injected several 
cubic centimeters of air into the veins of a 
patient painfully and slowing dying of cancer. 
The law, so far as it is recorded on the stat- 
ute books or in the decided cases, is quite clear 
on the subject. These acts do not fall 
within the category marked “justifiable homi- 
cide” and they de come within the category 
marked “murder.” When the categories of 
justifiable homicide and of murder were 
established, there can be no doubt what the 
moral valuation of such mercy killing would 
have been. 


At the present time there is considerable 
doubt. The public is in two minds about 
their moral valuation. Certainly a very 
large group holds that these acts are mur- 
der, and some of them hold this view as 
an inference from an unshakable religious 
dogma. But it is equally certain that many 
do not hold these acts to be murder. 


We know what happened. In one case, 
a jury found that the daughter was insane 
at the time. I do not believe that they 
really thought she was insane. In the 
other case, the jury found that the patient 
was already dead when the air was injected. 
I gravely question whether all the members 
of the jury really believed that. I say the 
jury found these facts, although under our 
procedure a jury need make no finding of 
fact in such a case at all, as juries are 
required to do in some countries of conti- 
nental Europe. We in the United States 
merely infer these findings. In any case, 
the jury was asserting a moral valuation 
of an act which was not the valuation 
which existed when the statute was made, 
but which has not yet crystallized suffi- 
ciently so that it is likely to be asserted in 
a statute, although proposals to do so 
have been urged and are being urged. 


The Goal of Law 


‘Society"’ as a Person 


The illustrations which I used first found 
Smith and Robinson, John Doe and Rich- 
ard Roe, before the court making contra- 
dictory claims about what was just. In 
all cases, however, each limited his claims 
to what was just for him, as against his 
opponent. In the penal cases, justice is 
more generalized. Whether the defendant 
shall suffer or not is not measured by the 
conflicting claims of another person—al- 
though there usually is another person af- 
fected—but by something we call “Society,” 
i. €., a personification of a large group of 
persons, and the “justice” of punishment is 
stated to depend on the harm or absence of 
harm done to the basis of social living. 


This personified entity called “Society” 
will enter the picture to some extent when- 
ever we speak of justice, and it is well to 
remember that, being a personification, “So- 
ciety,” or “the Public” or any similar group 
term, is not a real person; at any rate, not 
as real as actual flesh-and-blood persons. 
It is a conventional shorthand for the fact 
that flesh-and-blood persons are found only 
in socially organized groups and that the 
conditions which make social living possible 
or convenient, or which improve or injure 
this way of living, are important values. 
When we developed the concept of “crime” 
as we did from at least four separate sources, 
we used it as a means of identifying acts of 
individuals which reduced, or to sonfe ex- 
tent destroyed, the conditions of satisfactory 
social life. We find it just to try to pre- 
vent such acts and to eliminate temporarily 
or permanently those individuals who do 
them or are likely to do them. This aspect 
of justice loomed so large in medieval times 
that the term “justice” was not infrequently 
used as a synonym for the gallows. 


Guilt by Association 


One of the advances in the growth of 
this particular aspect of justice which we 
hoped we had made was that to be just 
punishment must be individual and not by 
groups. That one man shall suffer for the 
fault of another has seemed the very essence 
of injustice. This idea is ancient enough, 
but it was by no means universal and has 
had to make headway against the opposing 
notion which can best be symbolized by 
such phrases as “group guilt” or, shall we 
say, “guilt by association.” 


In ancient and primitive society, guilt by 
association, especially if the association was 
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one of the oldest, if not the oldest one—to 
wit, the family in its largest sense—was 
taken as a matter of course. It was very 
common in Greek society, even when the 
Greeks had reached a degree of civilization 
which in some respects is still unparalleled, 
while in another ancient society, that de- 
picted in the Bible, we see this ancient 
notion in existence at one stage and then 
see it displaced at another and higher stage. 


The Bible, as we know, is not a book 
written at a set time, but is composed of 
fragments of a great literature which have 
a range of well over a thousand years. 
In one of its ancient parts, the Book of 
Joshua, which depicts the invasion of settled 
territory by a confederation of rude tribes- 
men, we are told how Achan took of the 
spoil of Jericho, “the accursed thing,” which 
had been formally consecrated to God, and 
how he was put to death, and with him 
his sons and daughters, his oxen and his 
sheep. It sounds cruel enough to us, but 
it was taken as a matter of course when 
these things happened, somewhere around 
1200 or 1300 B. c, especially if, as in this 
instance, a religious sanction was involved. 


But if at that primitive stage, the notion 
of family solidarity in trespass was still 
present, it yielded fairly early among the 
Jews to a rule more in accordance -with 
our notions of justice. We read in II Kings 
4:6, how King Amaziah of Judah about 
the year 800 B. c. punished the murderers of 
his father. And the text goes on: 


“The children of the murderers he slew 
not, according to that which is written in 
the book, of the law of Moses, wherein 
the Lord commanded, saying: The fathers 
shall not be put to death for the children, 
nor the children for the fathers, but every 
man shall die for his own sin.” 


The “book of the law of Moses” is Deuter- 
onomy 24:16, and the principle is more 
emphatically and fully restated in an entire 
chapter of the prophet Ezekiel (Chap. 18), 
who lived about 570 B. c. 


If we recall that more than four and a 
half centuries after Amaziah—obviously still 
more centuries after Deuteronomy—and more 
than two centuries after Ezekiel, Plato set 
forth that in his ideal commonwealth—a 
little less ideal, to be sure, than the Republic 
—the children of a traitor and murderer 
were to be punished as well as the criminal 
himself. If we have that fact in mind, we 
may note with gratification that what in 
the modern world has been taken as one 
of the bases of our civilization, the Bible, 
had reached this concept of justice so long 
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before even the wisest of the Greeks had 
attained to it. 


It is therefore all the more distressing 
that in the United States a silly group 
hysteria has caused the revival of a principle 
discarded in Judah three thousand years 
ago. It is true that those condemned “by 
association” are not put to death, but merely 
publicly defamed and blacklisted as poten- 
tial traitors. That is no mild punishment, 
and the irresponsible publicists who inflict 
it might with profit have their attention 
called to Deuteronomy, the Second Book 
of Kings and the book of the prophet Ezekiel. 


Trespass of Another 


There is, however, another group of situ- 
ations in which the notion of responsibility 
has developed, so far as our standards of 
justice are concerned, in a somewhat differ- 
ent way. Every man, as it is written, shall 
die for his own sin and not for the sin of 
someone else. This, I think, is fundamental 
and today unquestioned—or ought to be 
unquestioned—justice. Is it also just that 
no one shall make good a trespass except 
the one who causes it? 


The law on the subject is considerable 
and for many situations we can fairly easily 
trace the changes it has undergone. If 
popular opinion is a test of justice in the 
matter, it is not too difficult to determine 
it, even though the situations involved do 
not have the emotional connotations of 
some we have discussed. I have disregarded 
the discredit into which samplers of public 
opinion have fallen because of a notable 
discrepancy in November, 1948, between 
prognostication and the event, and have 
put to a casually gathered group of laymen 
—male and female—the following two 
questions: 

(a) John’s minor son, aged ten, seriously 
injures Richard by throwing a stone at 
him. Should John be liable for damages? 


(b) John’s wife, Mary, seriously injures 
Richard by negligently running over him 
in her car. Should John be liable? 


Almost—not quite—unanimously, this 
group of adult, intelligent laymen said “Yes” 
to the first question and “No” to the second 
and were a little angry and more than a 
little annoyed when they were told that 
the common law was of the opposite opin- 
ion in both instances, and that only in 
the second has the common law recently— 
and not everywhere—been changed by 
statute. 
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In the French code, which in 1804 gener- 
alized what we should call the “idea of the 
tort,” in two famous sections, 1384 and 1385, 
it was laid down first, that any one who 
causes damage by his fault must pay for 
it, and, secondly, that parents must make 
good the torts of their children, teachers, 
those of their pupils while under their care 
and masters, those of their employees while 
the latter acted for them. But husbands 
were relieved from responsibility for the torts 
of their wives. 

This formulation was made while the 
older common law was still in force in the 
English-speaking world. The contrast is 
curious and striking. It can easily be ex- 
plained by legal historical tradition. It is 
not so easy to explain it as a result of 
social and economic factors. But, as we 
know, except in the case of children, the 
law of the two legal areas—common law 
and civil law—have become assimilated some- 
what, and the moral judgment is quite th 
same at the present time. 


Respondeat Superior 


Of the situations in which one person 
is required to make good someone else’s 
fault, the most important is, of course, 
that involving employer and employed. The 
rule of vicarious liability embodied in the 
Latin phrase respondeat superior is pretty 
generally accepted. It is one which ; 
volves a great many complications which 
I shall not undertake to examine here, b 
in its broad aspects it seems, I think, to 
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most persons, professional and lay, reason- 
ably just. But if we ask ourselves why it 
seems so we shall find that the justice is 
taken to lie not in the situation itself but 
in an economic fact. 

When a servant or employee injures a 
third person, it is as a rule futile to tell 
the injured person to demand compensation 
from the actual tortfeasor. The latter is 
highly unlikely to have the means of giving 
it. The employer, however, is not onl 
much more likely to be in a position to do 
so, but has methods of protecting himself 
in a wav I should like to discuss a little 
later. This economic factor, I feel sure, is 
the most probable rationalization of the 
rule of respondeat superior. It is to some 
extent another example of what I have 
illustrated before, i. e., of choosing between 
two victims of a situation in which loss 
is caused, and placing the burden of th: 
loss upon one rather than the other. But 
the result is determined not by traditional 
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legal rule, but upon the economic fact that 
one of the two is more able to bear the 
burden. There is, to be sure, a social factor 
involved, since in older stages of our so- 
ciety there is a kind of identification of 
master and servant that is traceable to the 
much more complete and more ancient iden- 
tification of master and slave 

The idea that it is just that a master—who 
cannot be shown to be at fault—shall make 
good the injuries in which his servant is 
at fault is fairly well established and quite 
old, if we assign its origin to the social 
factor of the quasi-identity of the two. 
But it is a very recent doctrine that there 
may be liability without fault of any kind 
One of the striking examples of that is the 
development since the late nineteenth cen- 
tury of workmen’s compensation acts 

When in 1804 the French Civil Code, in 
its Section 1384, attempted to formulate a 
general statement of liability, it could 
scarcely fail to attach liability to fault— 
someone’s fault. In doing so, the codifiers 
progressed much farther than the common 
law had done at that time or, as a matter 
of fact, has done since. But neither in 
France nor England in 1804, could the 
situation have been foreseen which created 
the idea that compensation for damage 
caused could both be justly required even 
if it were damnum absque iniuria, and justly 
imposed on a particular person or group 
of persons who were not demonstrably at 
fault, directly or indirectly, or even who 
were demonstrably not at fault 


Advent of Industry 


The situation was, of course, the indus- 
trial revolution of the nineteenth cen- 
tury in which production of consumer goods 
or the carrying out of great construction 
enterprises became a matter of concentration 


of many thousands of workmen operating 


powerful machines To attempt to fit 
this situation into patterns connected with 
such keywords as “negligence” or even “fe- 
spondeat superior? produced a socially highly 
undesirable result in that everyday tasks 


without which modern society could not 
be maintained threw great burdens on just 
those groups who were least able to bear 
them. This was made worse by the astound- 
ing case of Priestley v. Fowler in England, 
in which Lord Abinger set up the indefensi- 
ble fellow-servant doctrine. But on the 
continent, where the fellow-servant doc- 
trine was never accepted, the obvious fact 
that fault, even if present, could almost 
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never be proved by the victim of it, set in 
motion those movements which ultimately 
resulted in compensation acts—on the con- 
tinent, incidentally, before they were known 
in the common-law area. 


The older among us may remember the 
outcry which conservatively minded judges 
and lawyers raised against the new doctrine. 
In some cases, no doubt, the outcry was 
motivated by the sympathies felt by these 
persons for the large property interests 
which were deemed to be impaired. But 
in many instances there was a real moral 
shock at what, abstractly considered, must 
be admitted to be unjust, to wit, that lia- 
bility should be imposed without fault of 
any kind. A certain number of judges be- 
lieved the statutes to be unconstitutional. 
Mr. Justice Henshaw of California dissented 
from his brethren in the case of West In- 
dustrial Company v. Pillsbury (170 Calif. 
686, 732) in the following words, among 
many thousand other words: 


“In plain language and stripped of ob- 
scuring verbiage this is nothing else than 
the taking of the employer’s property from 
him without compensation, without con- 
sideration and without process of law and 
giving it to another for his private use.” 

Mr. Justice Henshaw will carry little 
weight on the side of morality. He was 
forced off the bench for taking a bribe, 
estimated at half a million, in the litigation 
involving the estate of Senator Fair. But 
he expressed what morally better men than 
he have felt on the subject. For example, 
Dean Pound is reported recently to have 
rejected not only this type of liability with- 
out fault, but even the entire body of law 
centering about the rule of respondeat su- 
perior. 

The establishment of workmen’s compen- 
sation was the work of statutes, and in 
some jurisdictions where such statutes have 
not been passed, the fellow-servant doctrine 
still prevails. But our courts were enabled 
to judge the justice of the-new system 
when they examined its constitutionality, 
although they carefully avoided saying in 
so many words that what was unjust was 
without due process of law. And certainly 
it would not be safe to say that any unjust 
statute would be held void as against due 
process. But the courts—Mr. Justice Hen- 
shaw dissenting—would scarcely have held, 
as they did, that these statutes were after 
all within the Constitution unless they found 
the result just. 
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Proving Fault 


There were doubtless several bases for 
that finding. There was the practical matter 
I have mentioned, that an injured work- 
man could almost never prove that fault 
had been committed. There was the fur- 
ther fact that under modern factory con- 
ditions it was not easily possible for workmen 
to avoid some contributory negligence, 
which, by ordinary rules, would deprive 
them of redress. But the most important 
element in the new valuation was the entry 
of a new person in the litigation, the person 
we call the Public, whom we met briefly a 
little while ago when we called him “Society 
And whatever he is called, let us remember, 
he is not a creature having dimensions, 
limbs and viscera, but a construct, a sym- 
bolic expression, a word—but a highly sig- 
nificant word—pointing to a great many 
immensely complex interests of a great 
many flesh-and-blood persons. 


When the court made its valuation of 
just and unjust in most of the illustrations 
I have used, it had in mind what was 
relatively just and unjust between two par- 
ties. It was inclined—in fact it was often 
a matter of duty—to refer its valuation to 
more general situations, and the larger ‘and 
more general it could make it, the greater 
satisfaction it got out of it. But in crimes 
and in such matters as obligation without 
fault, it professed to consider a new party, 
“Society,” or “the Public.” What writ sum- 
moned this party before the tribunal? And 
why should its interests override those of 
other parties, unmistakably and properly 
there? 

We may leave out of consideration for a 
moment the fact that it is Society organ- 
ized in a special way, i. e., as a political 
system called the nation or the state, which 
has created the courts whose judgments 
we accept as final. We have gone on the 
assumption that these judgments, although 
for the most part determined by justice, 
are not always so determined and that it 
is open to us to judge a judgment and 
declare it unjust if by our standards we 
find it so. The fact that the judge who 
makes the valuation of conduct on the 
basis of justice gets his power from this 
political organization may compel him to 
obey the orders of those who speak for 
the politically organized community, but 
does not make any interests of the commu- 
nity, either in its political form or in its 
broader form, superior to any interest of 
any person or persons. 
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Society over Individual 


There are certain public or society in- 
terests which are obviously of such value 
that when they are imperiled we may find 
it just to disregard all or any interests of 
an individual. We do this in the obvious 
case of crime as we now understand it. 
The safety of the lives, persons and prop- 
erty of individuals living in our society is 
zn important interest. If an individual is 
of such character that his freedom or his 
continued existence endangers our lives, we 
find it just to imprison or even to kill 
him. We must, if we wish to be honest 
with ourselves, make clear that this danger 
really is present, but where our lives are 
involved, we are likely to accept proof 
which is less than overwhelming. In their 
different degrees, this is true of all crimes; 
but even here we reserve the right to judge 
hy justice whether some acts are properly 
called crimes. 

And just as what affects the basis of 
“social living”’—provided we offer proof that 
it does—creates an interest which is better 
than some or all interests of individuals, 
sc we find it just if in the organized state, 
the fact of organization is treated by judges 
as a more valuable interest than the inter- 
ests of an individual. Treason which im- 
perils the fact of political organization is 
a real crime, and there are acts approxi- 
mating treason which are real crimes, and 
it is a just valuation which says that the 
freedom and the property rights and, in 
extreme cases, the lives of those who do 
the acts properly defined as treason or 
resembling treason, should be forfeited. Ev- 
ery case is a special one, and in every 
instance we must be convinced that the 
organization was threatened and that the 
acts were done. But this is so for any 
crime. 

Society or the Public has entered these 
cases as a party on a plea of self-protection, 
a plea which may be justly allowed, if it 
can be substantiated. It enters them either 
as the sole plaintiff, as in treason, or it 
displaces the victim of the crime, who in 
ancient society would have been the plaintiff. 
But as we have seen, there are situations 
in which both the contesting parties remain 
before the court, but Society nonetheless 
intervenes and claims that its interests are 
affected. It throws its interest on the side 
of one or the other of the litigants, and when 
it does so it is almost always the case that 
it determines the judgment. Whether it 
also determines justice is what we must 
examine. 
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Balancing Interests 


There is a legal theory called the “‘socio- 
logical” one which makes justice always 
consist of “balancing interests.” Whenever 
the community intervenes, the balance is 
obviously disturbed. In nearly every in- 
stance, the intervention, as in the case of 
vicarious liability or workmen’s compen- 
sation, results in profit by one or the other 
litigant. The difficulty lies in operating 
this balance. 

As usual there is a metaphor involved, 
and one which is perhaps not the most apt. 
I fear it is derived from the picture of 
the blind goddess holding up a pair of 
scales. But weighing and balancing pre- 
sume what we simply have not got, a single 
and available standard of measure. We are 
fold in the Chapter of Holiness (Leviticus 
19:35): 

“Ye shall do no unrighteousness in judg- 
ment, in meteyard; in weight or in measure.” 
And again (Deuteronomy 25:14-15): 

“But thou shalt have a perfect and just 
weight, a perfect and just measure shalt 
thou have.” 

That is certainly our difficulty. Can we 
avoid divers measures, a great and a small? 
If we insist on a single one, an inch, let 
us Say, or an ounce, the unanswerable ques- 
tion is: How many inches of an individual 
interest equals how many inches of a com- 
munal interest? Or how many ounces? 
In totalitarian communities, the slightest 
suspicion of a public interest overrides any 
individual interest, whatever its extent. That 
is surely not our position. And on the 
other hand, great and extensive communal 
interests are often plainly present, and to 
pretend to ignore them or to say that a 
trumpery claim of John Doe must be satis- 
fied, whatever communal interest is affected, 
does not make good sense 


What Is Community? 


Just what is a communal interest? We 
can readily understand individual interests 
in litigation As between plaintiff and 
defendant, one of the two will or will not 
have to pav money, give up property, go 
to jail. Those interests are not difficult 
to measure or estimate. But how do we 
estimate a communal interest, since we 
know that Society or the Public or the 
Community is not going to jail and will 
lose neither money nor other property. 

What we are really doing is taking the 
situation created by the judgment between 
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John and Richard and making it general. 
Which judgment, the one for John or the 
one for Richard, if multiplied by the num- 
ber of times it occurs, produces the greatest 
advantage to the greater number of people? 
lt there is only a slight superiority, we are 
not likely to think that communal interest 
is involved. If the superiority in the num- 
ber of persons beneficially affected is very 
great, we can use that fact intelligibly by 
permitting this substantial superiority to be 
a determining consideration. 


Let me go back to what seems to me to 
be a special phase of the problem of liability 
without fault. In the case of Escola v. 
Coca-Cola Bottling Company of Fresno, 
a girl in a restaurant picked ,.up a Coca- 
Cola bottle which exploded in her hand and 
caused her serious injury. The girl wag 
without fault, and there. was no direct 
evidence of fault on the part of the com- 
pany or the intermediate dealers. However, 
the girl was allowed to recover damages. 


I shall omit the methods which the court 
declared it had followed in reaching this 
conclusion. Suppose we proceed to “bal- 
ance interests,” understanding by that phrase 
what I have just suggested. If the judgment 
in this case is generalized, people who manu- 
facture things for general sale are liable to 
anyone who without direct proof of negli- 
gence is injured by some wholly unforeseen 
accident in the manufacture of the article. 
If the case had been differently decided, 
anyone who bought something generally 
advertised and sold ran a risk of injury 
from a danger from which he could not 
protect himself. If the court decided this 
case on the basis of communal interest— 
it did not say that it did, but I believe 
that this idea strongly influenced it—it 
must have had in mind that one decision 
was of far greater benefit than the other 
to an extremely large number of persons. 


This situation could be regarded as merely 
a variant of those already discussed as 
examples of vicarious liability or liability 
without fault. In all these cases, it is a 
question of distributing loss and placing 
the burden on one of the two litigants. 
But while the distribution in the other 
cases could have been guided by consider- 
ation of justice, in this case it seems to be 
determined: by “communal interest,” as I 
have sought to define it. 

Can we say that communal interest: and 
justice are the same? It is evidently a 
question of degree. Courts have hesitated 
to imprison a man for contempt of court 


if he refused to work in order to support 
his wife. They have hesitated less when 
it was a question of supporting a minor 
child. The communal interest exists in 
both cases but, I submit, it is obviously 
stronger in the second. It is to the public 
interest that men shall pay their debts and 
equally to the public interest that mort- 
gages shall be safe investments. But harsh 
foreclosures and deficiency judgments are 
commonly regarded as unjust. We cannot, 
after all, identify communal interest with 
justice, because we can have communal 
interest without taking moral satisfaction 
in the fact that the communal interest has 
been served. Justice, however, requires this 
moral satisfaction. 


Moral Satisfaction 


I have tried to keep on a mundane plane. 
Are we leaving it when I speak of “moral 
satisfaction”? I do not think so. There 
are many situations in the law in which 
justice is neutral and the decision gives us 
no moral satisfaction because of that fact. 
But it also does not arouse moral dissatis- 
faction. There are marginal cases in which 
our conscience speaks, with an uncertain 
voice. But we shall find that where justice 
is clearly involved and where one decision 
gives obvious moral satisfaction and the 
other does not, the law, speaking through 
its formal instruments, the courts, moves 
toward justice, although it often pretends 
that it does not concern itself with matters 
like that. 


It is my considered opinion that the 
suspicion and distrust of the judicial proc- 
ess, which is so marked in the general 
public, would be vastly reduced if courts 
explicitly and in set terms indicated both 
the situations in which justice controlled 
their decisions and those in which it did 
not, for the simple reason that decision for 
either side would be just. This would 
still leave a residue of cases in which the 
court, without embarrassment or breach of 
decorum, could indicate frankly that the 
conclusion to which it has come is patently 
unjust but was forced upon it by statute 
or by a strongly established rule. Courts 
do all these things occasionally. I should 
be glad to see it become a regular practice. 


Justice both in law and morals has been 
defined and classified, redefined and sub- 
classified. I think that all these attempts 
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to make precise what cannot be made pre- 
cise are to little purpose. Justice is a 
communal valuation, or rather a series or 
a complex of such valuations which are 
sometimes found in conflict when expressed 
in formulas. These valuations were not 
agreed upon at a given moment. When 
the term “justice” was first used, the acts 
characterized as “just” had been matters 
of habit and tradition for many generations, 
just as many other kinds of moral duties 
had been instinctively performed long be- 
fore people were conscious either that they 
were doing them or that they ought to do 
them. 


Moral Dualism 


Side by side with the communal valu- 
ations which have become traditional, there 
is in our society another set of valuations. 
These are part of a definite religious phil- 
osophy which at an historically ascertainable 
period were accepted by our society as an 
act of faith. It is here that contradictions 
were particularly found because the com- 
munal valuations we should infer from 
conduct are not those publicly announced 
as controlling. We have to take into account 
the unfortunate moral dualism which makes 
the values we profess higher than the prac- 
tice we take for granted. - We have further 
to allow for the fact that communal values 
at the periphery of our area of conduct 
change under our very eyes and we cannot 
always be sure of the direction of the change. 


The court consists of men like us and 
thei» valuations are to a great extent those 
that we make. But the court is part of 
a mechanism which must work in a certain 
way. Those who compose it find sometimes 
that they are committed to giving effect 
to values that have either been discarded 
or are in the process of being discarded. 
When that takes place, there is no reason 
why they should not say so. They would 
do well to get rid both of their fears of 
being called “moralists” and their shame- 
facedness at being credited with a conscience. 
We shall get a better law, in the sense of a 
clearer as well as a more enlightened one, 
if courts abandon the pretense that law 
moves of itself and is directed to no goal 
except that of completing its own operations. 


Neither law nor justice, if I may be 
permitted to repeat what I began with, is 
a force or a person or a star or a port. 
They are both words which indicate a com- 
plex of ideas and actions which are illus- 
trated in our imagination by a great many 
type situations. We cannot give every as- 
pect of this complex definite outline and 
permanence of content. There are many 
aspects which have not changed much for 
centuries or even millennia, and these are 
familiar and easily ascertainable. Even here 
we dare not guarantee immutability and 
eternity. It is not surprising that there 
are considerable areas of conduct where 
our valuations are tentative and our assur- 
ance of moral satisfaction in making them 
is much less than certain. It is one of the 
penalties of being human. [The End] 





JOURNAL CITED IN SUPREME COURT CASE BRIEF 


Three articles from the LaBor LAw 
JourRNAL, two by Sylvester Petro, As- 
sistant Professor of Law, New York 
University, who writes the JOURNAL 
department “The Developing Law,” and 
| one by Charles H. Tower, Massachusetts 
| attorney, are cited in the brief of a case 
| before the United States Supreme Court 
| in the October Term of 1950. 

The case is NLRB v. International Rice 
| Milling Company, Inc. et al., 183 F. (2d) 
21, 84 NLRB 360. Respondent in the 
case claims that certain union action is 
| clearly violative of Section 8 (b) (4) (A) 
| and (B) of the National Labor Relations 
Act, because those two paragraphs make 
no reference to secondary boycotts or to 
| primary and secondary picketing. Re- 
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spondent goes on to say that the | 
NLRB’s attempt to read into the two | 
paragraphs a distinction between pri- | 
mary and secondary picketing and to 
sanction violations of the law in primary 
cases is unwarranted and erroneous. | 
The case is No. 13 in the October, 1950 
Term, and: is on writ of certiorari to 
the United States Court of Appeals for 
the Fifth Circuit. 

The articles cited are Professor Petro’s 
“The Developing Law”’— “Taft-Hartley 
and the ‘Secondary Boycott’,” 1 Lasor 
Law JourNAL 835 (1950), and “The En- 
lightening Proviso,” 1 LAaBsor Law Jour- 
NAL 1075 (1950); and Tower, “The Puz- 
zling Proviso,” 1 LAaBor Law JourRNAL 
1019 (1950). 
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TAX LIMIT—25 PER CENT 





by STANLEY H. RUTTENBERG 


TM HE PROPOSAL to limit the federal 

government’s taxing power to 25 per 
cent on individuals, corporations and estates 
by constitutional amendment fails to recog- 
nize the scope, extent, size and responsi- 
bility of our federal government. Certain 
states are now attempting to memorialize 
Congress to present a constitutional amend- 
ment for state ratification. It is inconceiv- 
able to me that such an amendment can be 
justified from any point of view. 

A look at the broad aspects of the present 
federal budget would indicate that a limita- 
tion of 25 per cent would doom our military 
program. 

It has been estimated by the President 
that the budget for fiscal 1952 would be 
$75 billion. Almost $52 billion of this bud- 
get will be spent for military aid for our- 
selves and our allies. It is contemplated that 
in future years we will be spending upward 
of $65 billion a year and maybe even more. If 
full-scale war does not develop, it is con- 
ceivable that the present state of semi- 
emergency will necessitate that the present 
level of military expenditures should be 
continued for a period of five to ten years. 

If the proposed constitutional amendment 
becomes effective now, it is estimated that it 
would reduce anticipated revenues for fiscal 
1952 by some $15 billion. The $72 billion 
budget for next year will be, according to 
present estimates, out of balance by some 
$10 billion, more or less. I think it can be 
assumed that there will be, proportionately, 
larger deficits in coming years if this semi- 
hot war continues and does not blossom out 
into full-scale war. If a full, all-out war 
does develop, of course, the deficits will be 
even larger. 

The $15 billion reduction in revenue that 
would result from the adoption of this 
amendment would reduce the level of re- 
ceipts of the federal government to some 
$40 billion. This is not enough even to pay 
the cost of the domestic military service 
program for 1952, to say nothing of the con- 
templated expenditures for foreign military 
assistance, economic assistance abroad, in- 


534 


terest on the federal debt, federal grants- 
in-aid and the normal day-to-day operations 
of the federal government. In other words, 
if this proposal were placed into effect, and 
if we were to continue the contemplated 
budget expenditures for next year, there 
would be a deficit of over $30 billion. How 
can anyone, contemplating the present size 
of the federal debt or the inflationary as- 
pects of an unbalanced budget, even conceive 
of supporting a proposal which would limit 
the federal government’s taxing powers? 

So much for the immediate hard facts 
relating to the adoption of this unrealistic 
proposal. I would like now to examine in 
part the origin of this proposal. What in- 
dividuals or organizations originated the 
suggestion? What are their motives? Are 
they consistent with our free democratic 
traditions of sound government? 

One of the originators of this proposal is 
the Committee for Constitutional Govern- 
ment. The Public Lobbying Committee of 
the House of Representatives has been car- 
rying on an investigation of the activities 
of the Committee for Constitutional Goy- 
ernment. Its executive secretary has re- 
cently been cited for contempt by the 
federal Congress and later convicted for 
failure to produce records of contributions 
made to the committee for its work. 

The Committee for Constitutional Gov- 
ernment recently published a pamphlet writ- 
ten by Professor Harley L. Lutz, tax expert 
for the National Association of Manufac- 
turers. This is what Mr. Lutz has to say 
about our federal tax system in this pam- 
phlet which the CCG widely distributed: 

“When a future Edward Gibbon writes 
a history of the decline and fall of the Amer- 
ican Republic, the date he will use to mark 
the beginning of the decline will be March 
1, 1913. On that date the people sanctioned 
federal taxation of income.” 

This statement, it seems to me, is com- 
pletely self-explanatory. It represents not 
only Mr. Lutz’s point of view, but the point 
of view of the Committee for Constitutional 
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Because of the importance of this 
proposal to labor's tax program, we 
asked: Should a ceiling be placed 
on the federal government's power 
to tax in peacetime? The director of 
the Department of Education and Re- 
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search of the Congress of Industrial 
Organizations answered in the nega- 
tive, saying that the proposal is ‘‘un- 
realistic,’’ would mean a return to 
“regressive taxation’’ and that it 
lacks provision for emergency situ- 
ations, such as we face at the pres- 
ent time. 








Government. It is this committee which 
is the main sponsor of the proposed con- 
stitutional amendment. 

The announced purposes of support of the 
constitutional amendment are more easily 
understood in the light of the motives be- 
hind the suggestion. These motives are 
made very clear in the pamphlet referred 
to above and are made even clearer by 
examining what the organization has stood 
for over a period of years. 

The Committee for Constitutional Gov- 
ernment opposed virtually every policy of 
the Roosevelt Administration. It opposed 
aid to the western democracies during the 
period of the Hitler-Stalin Pact. It opposed 
lend-lease. It was unfavorable toward ade- 
quate preparedness. It was opposed to the 
wage-hour law, and taxes on surplus profits 
and capital gains. I call these facts to the 
attention of the reader not beceause | con- 
sider them to be the sole justification for 
opposing the suggested constitutional amend- 
ment, but because I think it is well to first 
consider the source from which the amend- 
ment rises. 

There are many sound economic, political 
and social arguments to justify opposition 
to this unrealistic proposal that can be and 
should be considered, aside from its spon- 
sorship. I should like to review some of 
these arguments, which I consider funda- 
mental reasons for overwhelmingly oppos- 
ing the suggested constitutional amendment. 


Going Backwards 


lt. The adoption of the amendment would 
mean a return to the concept of regressive 
taxation. It was during that period in our 
history when the incidence of taxation bore 
most heavily upon those least able to pay. 
It was not until much later that we came to 
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use a more progressive tax base. The enact- 
ment of the constitutional amendment per- 
mitting the taxation of income was a step 
in the direction of progressivity and a step 
away from the regressive character of the 
tax programs of the Eighteenth and Nine 
teenth Centuries. A return to these regres- 
Sive concepts would require that we cut 
corporation tax rates to their pre-World 
War II levels and rates on individual in 
comes and estates would be returned to those 
of the 1920's. In effect, the maximum of 
25 per cent on incomes, estates and corpora- 
tions would really become the minimum rate 
because of the necessity to raise considerable 
amounts of federal revenue. 

When the maximum and minimum be- 
come the same, we have an overwhelming]\ 
regressive system of taxation which obvi- 
ously bears most heavily upon those least 
able to pay and permits those more fortu- 
nate taxpayers to shirk their tax responsi 
bilities. 


New Types of Taxes 
Would Be Needed 


2. The adoption of this proposal would 
of necessity require that supplementary 
sources be found from which additional 
revenue could be raised. Obviously, if we 
were to reduce receipts in the fiscal year 
1952 to the $40 billion level contemplated 
by this proposal, we would have to raise a 
considerable amount of revenue to prevent 
large-scale deficits. After a reduction in 
expenditures and elimination of waste and 
inefficiency, the budget would still be quite 
large and revenue would still be inadequate 
to permit a balanced budget. Other sources 
of revenue would have to be tapped. 

What are the major sources of additional 
revenue? Excise or sales taxes and reduc- 
tion of personal individual income tax ex- 
emptions are two main ones. 


It has been estimated that in order to 
raise the $15 billion or more that would be 
lost as a result of this proposal, it would re- 
quire the adoption of at least a 10 per cent 
general sales tax. Such a tax, without ques- 
tion, is borne in inverse proportion to income 
No one can challenge the basic fact that a 
sales tax or a large-scale excise tax takes 
a larger proportion of the income of low- 
income individuals than of high-income 
people. It is an exceedingly regressive tax, 
a tax which should be abhorrent to pro- 
ponents of a sound fiscal and tax policy. 

Another source from which some of the 
loss could be made up would be a reduction 
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in the present income tax exemptions. This 
again is a regressive step, bearing most 
heavily upon those least able to pay. But 
this is what the original sponsors of the 
constitutional amendment wish to accom- 
plish. Note specifically the reference made 
above to the statement of Professor Lutz 
on individual income taxes. 


3. The adoption of this proposal would 
curtail necessary government expenditures 
for highways, agriculture and social security. 
It would prevent the extension of the fed- 
eral government’s activity into new and 
necessary fields, such as education, mainte- 
nance of hospitals and public health programs. 
It would require the curtailment of many 
expenditures in the form of grants-in-aid 
to states. It would thus require the states 
to absorb a greater proportion of activities 
in these fields than they can afford to bear. 
It would doom those poor states in our 
economy to a continued inferior status while 
requiring the wealthy states to absorb 
populations migrating from the states offer- 
ing fewer educational opportunities, less 
social security assistance. 


One thing which the New Deal era 
brought to the economy was the recogni- 
tion of the federal government’s responsi- 
bility in these fields of social security, 
agriculture, roads and public health. There 
are additional areas which require the fed- 
eral government’s assistance, such as aid to 
medical schools, aid to hospitals and aid to 
education, which could not in any way be 
undertaken if the revenue of the federal 
government were to be governed by a 25 
per cent limitation on the taxing power. 


Increases State Taxes 


4. One motivation for the adoption of 
this proposal seems to be that it would 
enable the states to have a larger base from 
which they could raise revenue. It would 
open the field of income from estates and 
corporations to greater state taxation. But 
this is only superficially true. As grants- 
in-aid to states are curtailed, the states must 
absorb some of these expenditures, thus 
increasing the level of their budgets. At 
the present time, however, these states are 
having considerable difficulty in raising suf- 
ficient revenue to balance their own budgets. 
If they had to absorb additional expendi- 
tures, they would have to raise much more 
revenue—much more in many states than 
it would be economically possible for them 
to raise. 
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Opening the entire field of incomes, es- 
tates and corporations to state taxation 
would induce ruinous migration. There 
would be extensive competition between 
the states as to the level of taxes. The 
lower the tax, the greater attraction to the 
wealthy. The higher the tax, the greater 
the motivation to establish residence else- 
where. The states would be confronted with 
the very difficult task of deciding between 
the level of revenue they must raise and the 
extent of competition amongst the states on 
tax rates that they could tolerate. Our 
whole tax structure would become helter- 
skelter, and no individual or corporation 
would be able to ascertain in advance what 
the consistent tax policy of a particular 
state might be. 


One of the largest sources of revenue in 
most states today is in the excise field. As 
bad as these excise taxes are, the states 
would have to resort to even greater excise 
and sales taxes. The federal government, 
of necessity, would extend its taxing power 
into the excise and sales tax field to an 
even greater extent than at present. This 
would make it that much harder for the 
states to derive additional revenue from 
this source. 


All in all, I should think that the motiva- 
tion to open up various fields of taxation to the 
State would boomerang against the sponsors 
of the proposed constitutional amendment. 


Creates Deficits 


5. The adoption of this proposal would 
doom not only the federal government to 
deficit financing but would destroy the 
ability of the federal government to raise 
sufficient revenue to retire the federal debt. 
Sound fiscal policy dictates that the budget 
should be balanced and the federal debt 
partially reduced over the business cycle. 
During periods of high levels of produc- 
tion, sufficient revenue should be raised not 
only to balance the budget but to retire 
considerable proportions of the debt. Dur- 
ing periods of excessive unemployment, the 
federal government has an additional re- 
sponsibility as outlined in the Employment 
Act of 1946 to promote maximum produc- 
tion, employment and purchasing power, 
and cannot and should not balance the 
budget. The adoption of this suggested con- 
stitutional amendment would not permit the 
federal government to engage in a sound 
tax, fiscal or even economic policy. As a 
matter of fact, it would not permit us to 
raise sufficient revenues to meet current 
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budgets during this emergency period, to 
say nothing of precluding the raising of 
sufficient revenue in the post-emergency 
period to cover normal government expendi- 
tures, as well as to reduce the outstanding 
federal debt. 


Not Means for the End Sought 


6. One additional motivation of those in- 
dividuals and organizations sponsoring this 
proposed amendment might well be the 
desire to re-establish states’ rights. This is 
motivated by a feeling that the federal gov- 
ernment has encroached upon many of the 
responsibilities and prerogatives of the 
various states, and, therefore, that the fed- 
eral government must be taken out of the 
states’ problems. If this be the motive, 
whether we agree with it or not, it seems to 
me that we ought not to attempt to solve 
the problem of states’ rights through im- 
proper use of our tax structure. If there is 
a desire to take the federal government out 
of the hair of the various states, the efforts 
to do such should be made through the 
election processes. Elections should be held 
on issues relating to the problem of the 
federal-state relationship where all the citi- 
zens could participate in voting to determine 
the results. If we really believe in free, 
democratic government and the right of 
individuals to vote and participate in elec- 
tions, then we should tackle the federal- 
state relationship problem (if we consider it 
a problem) frontally and not through the 
back door. If we really think that the fed- 
eral government is imposing an uneconomic 
level of taxes upon corporations or individ- 
uals, the thing to do is not to limit the 
power of Congress to tax, but to elect 
Congressmen and Senators who will sup- 
port the kind of taxes which the voters of 
the country desire. We cannot anticipate 
the need for federal revenue. No limits 
should be placed upon the power of the 
government to tax. It is the responsibility 
of our duly elected Congressmen and Sen- 
ators to see that the tax rates adopted are 
not uneconomic and destructive. 


I do not think that the charge that 
present taxes are too high or uneconomic is 
justified. I think the federal Congress and 
its elected representatives are carrying out 
their responsibilities. In those instances 
where I do think they are presently not 
carrying out their responsibilities in the tax 
field, I would choose to approach the problem 
through our elective processes. I would 
not propose to limit, as this proposed con- 
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stitutional amendment does, the power of 
the elected individuals. 


No Tax Cut 


7. I assume that further support for this 
proposal grows out of the legitimate desire 
to cut one’s own taxes. This, however, 
would not be the result for the great mass 
of taxpayers. The incidence of taxation 
would be shifted to the middle- and low- 
income individuals. High-income individ- 
uals and corporations stand to benefit from 
this proposal. But that isn’t all. Federal 
taxes would be reduced, but regressive state 
taxes would be increased—just shifting the 
burden of taxes. That really is the motiva- 
tion behind this proposal. 


We certainly must keep in mind the new 
and continually added obligations of our 
federal government and the growing re- 
sponsibilities of our state governments, As 
great as the personal desire of some may be 
to reduce their taxes, such desire must not 
take precedence over our national and state 
obligations. If we are to meet military 
obligations, both domestic and international, 
our taxing power must not be hamstrung. 
I feel certain that this proposal would 
bankrupt and destroy our federal govern- 
ment; would make us a weak nation; would 
remove us from the field of leadership 
amongst the countries of the world and 
doom us to an inferior world position. 


What Is a War Period? 


8. The constitutional amendment, as sug- 
gested, permits an exemption from the 25 
per cent limitation only “in the event of a 
war in which the United States is engaged, 
creating a grave national emergency re- 
quiring such action to avoid national dis- 
aster, the Congress by a vote of % of two 
of its Houses may, for a period not exceed- 
ing one year, increase beyond the limits 
above prescribed ” The restrictive 
character of this exemption for all practical 
purposes means there is no provision made 
to face an emergency situation such as the 
one now confronting us. We would have 
to be engaged in actual war and hostilities, 
and then have three fourths of the House 
and Senate agree to permit a tax above the 
25 per cent limitation, and then for only one 
year. 

We may not be in a war at all, or at least 
for many years to come, but expenditures 
will be very large and, of necessity, will 
have to continue at a very high rate. It has 

(Continued on page 560.) 
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Enforcement of Wage Controls 


Employers who resort to pirating of man- 
power or to making surreptitious payments 
in violation of the WSB controls, will find 
themselves in difficulty with the tax col- 
lector, the price administrator and any 
number of other government agents. To 
insure strong enforcement of wage controls, 
a new National Enforcement Commission 
has been created to deal with violations of 
wage regulations, Where violations of reg- 
ulations are discovered, this commission can 
certify the violation to another government 
agency, and this certification can require, 
for instance, a collector of internal revenue 
to disregard, as a business deduction on 
the tax return of the violator, the entire 
amount of wages paid—not merely the il- 
legal part of the wages. 


Certified violations will be disregarded in 
computing tax returns, price ceilings and 
the cost and expenses under government 
contracts. This new commission may go 
so far as to recommend that priority and 
materials allocation be withheld from em- 
ployers making illegal wage payments. 

Just recently the Tax Court decided a 
wage-violation case under old law and 
regulations. 

The taxpayer treated as part of the cost 
of goods sold certain direct labor costs 
which were in excess of the ceilings pre- 
scribed by World War II stabilization regu- 
lations. The Commissioner increased the 
taxpayer’s gross income by part of this amount. 


The taxpayer claimed that, since the pay- 
ments were not being “deducted,” they 
were not within the condemnation of the 
wartime directives and that the Commis- 
sioner’s assessment constituted an uncon- 
stitutional tax on capital. 

Deciding against the taxpayer, the Tax 
Court held (1) that the reasonableness re- 
quirement for a compensation deduction 
under Section 23 (a) (1) (A) applied irre- 
spective of whether the compensation was 
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an expense or part of the cost of goods sold, 
and (2) that the stabilization regulation was 
a binding criterion as to reasonableness.— 
Weather-Seal Manufacturing Company, CCH 
Dec. 18,343, 16 TC —, No. 158. 

The resolution fails to state what an em- 
ployer must do in the event his production 
is stopped by a strike for increased wages, 
which, under the controls, he cannot pay. 
The Commerce and Industry Association 
of New York, Inc., is sponsoring a legisla- 
tive change to remedy this kind of a situation. 

The association says: “There is a situa- 
tion that is not provided for under existing 
legislation. Frequently, in War Labor 
Board days, a union would strike against 
an adverse ruling of the Board. This strike 
was designed to force a government agency 
to change a ruling or compel an employer 
to commit an act in violation of such ruling. 
While it is perfectly legitimate for a union 
to strike in an attempt to force an em- 
ployer to come to an agreement on wages, 
once the two parties have agreed and taken 
the issue to the Wage Stabilization Board 
for a ruling, it must be made illegal to 
strike against such ruling or to force the 
employer to violate such ruling. 

“The Wage Stabilization Board therefore 
should be given authority to start injunctive 
proceedings in the district courts against any 
union calling such an illegal strike. Such a 
provision would relieve the Wage Stabiliza- 
tion Board of the extreme pressure the 
unions can bring to force changes in policy 
and enable development of sound stabiliza- 
tion policy and settlement of disputes within 
that policy. The Board then can re-examine 
policy in sane and statesmanlike raanner 
instead of in the heat of a strike emergency. 
It would insure wage stabilization in fact, 
rather than the forced inflation that now 
exists under the guise of wage stabilization.” 


Wage Hearing 


Secretary of Labor Maurice J. Tobin 
announced that a public hearing will be 
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held July 11 to consider amending the 
75-cents-an-hour minimum wage determina- 
tion for the paper and pulp industry, ap- 
plicable under the Walsh-Healey Public 
Contracts Act. 

The present 75-cent minimum for the in- 
dustry has been in effect since January 25, 
1950. Administrator McComb pointed out 
that a wage survey made by the Bureau of 
Labor Statistics as of May, 1950, indicates 
that this rate may not reflect the currently 
prevailing minimum wages. 

The average weekly earnings in the pulp, 
paper and paperboard mills is $71.03. This 
is $1.58 per hour for an average workweek 
of 44.7 hours. 


Wage Adjustment Forms 


Even a willing boss’ hands are tied with 
red tape. 

Applications for wage adjustments which 
need WSB approval, must be taken up 
through channels. Such applications will 
go to the field offices of the Wage and 
Hour Division, where they will be examined 
for completeness. If further information is 
necessary, consultation with the applicant 
will take place at this level. Then the peti- 
tion is forwarded to the board. The field 
offices can make no decisions on the merits 
of the applications. They can make fact- 
finding examinations into the records and 
books of the party concerned, however. 


The following information is required on 
the application: 

(1) Name and address of the company’s 
headquarters. 

(2) Addresses of all plants of the com- 
pany involved in the petition. 

(3) Total number of employees on the 
payroll. 

(4) Total number of employees affected 
by the proposed adjustment. 

(5) Nature of the business, with an iden- 
tification of the products or services. 

(6) A full statement of the proposal being 
submitted for approval. 

(7) A justification of the proposal. 

(8) Signatures of the parties submitting 
the petition, 

(9) Signature by some representative of 
the employees involved if they belong to a 
certified labor organization. 

(10) Statement of why the proposal is 
not permissible under the regulations. 


Wages .. . Hours 





Prevailing Wages— 
Construction Industry 


The building and construction industry 
gets a new commission. A commission com- 
posed of four public, four industry and four 
labor members has been established by the 
WSB tto stabilize wages on the basis of 
areas traditionally established for collective 
bargaining in this industry. The commis- 
sion will have jurisdiction of wages and 
salaries paid to mechanics and laborers em- 
ployed directly on the site of the work. 

Secretary of Labor Tobin says that as a 
matter of administrative policy, he will not 
set in any particular area a “prevailing rate” 
that is above what the commission has de- 
termined to be the prevailing rate, “unless, 
unusual circumstances or compelling evi- 
dence to the contrary are presented.” 

Establishment of the special commission 
was requested by nine national contractors’ 
associations and the AFL Building and 
Construction Trades Department, whose 19 
international unions represent most of the 
2.5 million employees in the industry. 


Productivity Raises 

The Wage Stabilization Board approved 
productivity wage increases if they were un- 
accompanied by price increases. This 
method of bringing about automatic in- 
creases has been incorporated in a number 
of contracts—chiefly in the automobile in- 
dustry. The General Motors contract pro- 
vides: “The annual improvement factor 
provided herein recognizes that a continuing 
improvement in the standard of living of 
employees depends upon technological prog- 
ress, better tools, methods, processes and 
equipment, and a cooperative attitude on the 
part of all parties in such progress. It fur- 
ther recognizes the principle that to produce 
more with the same amount of human effort 
is a sound economic and social objective. 
Accordingly, all employees covered by this 
agreement shall receive an increase of 4 
cents per hour, effective May 29, 1950, and 
an additional increase of 4 cents per hour 
annually on May 29, 1951, May 29, 1952, 
May 29, 1953, and May 29, 1954 which will 
be added to the each wage 
classification.” 

The wage program and the controlling 
agency were inaugurated and established 
between the 1950 raise and the 1951 raise. 
Consequently, there was considerable con- 
cern as to the attitude of the board toward 
these automatic increases. Recent public 
hearings were held by the board in order 
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that it might familiarize itself with the 
necessity for these provisions and their 
automatic operation. 


Appearing at these hearings were Walter 
P. Reuther, president of the United Auto- 
mobile Workers; Ben Sigal, general counsel 
for the Electrical Workers; Sol Barkin, re- 
search director for the Textile Workers; 
Arthur J. Goldberg, general counsel of the 
CIO; Stanley Ruttenberg, research director 
for the CIO; and Jacob S. Potofsky, presi- 
dent of the Clothing Workers. 


Mr. Goldberg testified that productivity 
increases, of a type included in many CIO 
contracts, “assure to workers a fair share of 
increased productive efficiency and such 
wage agreements contribute to the mainte- 
nance of high levels of production and good 
morale.” He said: “Should this Board fail 
to allow wage adjustments on increased 
productivity and industrial progress, it 
would present a most unfortunate and un- 
just intervention in the sharing of the na- 
tional income. The relative share of national 
income to workers would decline, while 
there would be an increase in the share of 
national income going to business, This 
would be particularly unjust, for the con- 
tinued operation of equitable wage adjust- 
ments based on increased industrial efficiency 
would serve merely to maintain workers at 
approximately their present relative share of 
the national income.” 


Mr. Ruttenberg pointed out that “De- 
ferred wage increases refer to provisions in 
existing collective bargaining agreements, 
negotiated prior to the wage freeze, for 
future increases in order to spread out a 
boost in labor costs.” He said also: 


“T am advised by counsel that there is 
substantial doubt that the Wage Stabiliza- 
tion Board even possesses any authority to 
set aside contractual agreements entered 
into before the date of the wage freeze. 
Title IV of the Defense Production Act, 
dealing with price and wage stabilization 
explicitly provides in Section 402 (d) (2) 
that no action shall be taken with respect to 
wages which is inconsistent with the provi- 
sions of the Taft-Hartley Act. The latter 
Act provides in Section 9 (d) that when a 
collective bargaining agreement is in effect 
it is the duty of both parties to continue 
all of its terms and conditions in full force 
and effect until it is reopened according to 
its terms and the notice requirements of 
that section. Failure to continue a contract 
in full force and effect constitutes a refusal 
to bargain and an unfair labor practice 
under the Act. 
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“Any order of the Wage Stabilization 
Board requiring an employer to violate an 
outstanding collective bargaining agreement 
is thus unquestionably inconsistent with the 
provisions of the Taft-Hartley Act. It is 
moreover evident that it was this provision 
of 8 (d) which Congress had in mind when 
it directed that wage stabilization should not 
involve any action inconsistent with the 
Taft-Hartley, since there is no other provi- 
sion in the Taft-Hartley Act which could 
possibly be relevant to wage stabilization.” 


Mr. Potofsky related the matter of de- 
ferred wage payments to contracts in effect 
that involved his union, the Amalgamated 
Clothing Workers of America. He said his 
union has several major collective bargaining 
agreements which will be greatly affected by 
the board’s policy on deferred wage pay- 
ments—agreements with cotton garment 
manufacturers and individual contracts with 
the Palm Beach Company and A. Sagner’s 
and Sons, Inc., both large men’s clothing firms. 


Mr. Potofsky said in part: “To say now 
that the wage provisions of these agreements, 
the results of many months of careful con- 
sideration by the parties most familiar with 
the situation, cannot be put into effect would 
make a travesty of the agreements. The 
Union, the companies, and the employees of 
these companies have been performing obli- 
gations under these agreements with the 
understanding that the wage increases and 
insurance contributions would become effec- 
tive as agreed upon. The deferred wage in- 
creases and insurance contributions have 
been an essential part of the consideration 
for which the employees have been working 
under these agreements since last Fall. 
Failure to permit these contractual obliga- 
tions to become effective would have serious 
repercussions on production and the stabil- 
ity of the working force available to these 
companies.” 


Use the following warranty when seek- 
ing the approval of productivity or the 
improvement factor of wage increases: “The 
undersigned employer warrants that he will 
not use any increase in wages, salaries and 
other compensations, approved by the Wage 
Stabilization Board in Case of No. 
pursuant to the Board resolution of June 6, 
1951, as a basis for requesting an adjust- 
ment or resisting a reduction in any price 
ceiling.” 

To accord similar treatment’ to salary 
workers who are covered by the Fair Labor 
Standards Act or who are represented by 
unions, the WSB approved productivity in- 
creases where similar adjustments had pre- 
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viously been authorized for hourly rated 
production workers. 

The extension of productivity increases 
was authorized to exempt unorganized sal- 
aried employees of an employer whose union 
contract provided for this type of increase. 


An Oral Wage Contract 
Is One Contract Too Many 


A business agent entered into a written 
agreement concerning wages, hours of labor 
and other conditions for the employees of 
a certain employer. He then entered into 
an oral agreement with the employer, that 
a certain employee could be paid less than 
the amount stipulated in the written con- 
tract, because the employer thought that 
the lesser amount paid was all this em- 
ployee’s services were worth. When this 
employee learned of the discrimination, she 
sued for the difference between what she 
was receiving and what had been negotiated 
for in the written contract—$738.54. The 
court said that such an oral agreement was 
void and that the business agent was not 
authorized to make such an agreement. 
“The right of the plaintiff to the minimum 
weekly wage provided for in the written agree- 
ment was an individual right and it could 
not be taken away by an agreement between 
the . . . [employer] and a union official.”— 
Maude Reynolds Eversole v. Mary LaCombe 
d.b.a. LaCombe’s Fur and Dress Shop, 20 
Lazor Cases { 66,369 (Mont. S. Ct.). 


Be Your Own Bookkeeper 


Your own testimony without supporting 
records is insufficient to prove that the boss 
owes you overtime.—Miceli v. Kleinberger, 


19 Laspor Cases § 66,351 (DC N. Y.). 


Vacation Time for All 

Paid vacation benefits for hourly workers 
“just about equal” those traditionally granted 
to white collar workers, according to a 
recent study by the National Industrial 
Conference Board of the paid vacation prac- 
tices of 303 manufacturing and nonmanufac- 
turing companies. 

The most prevalent graduated vacation 
allowances for hourly employees are one 
week after one year, and two weeks after 
five years. When added vacation time is 
granted, most frequently it is a third week 
after 15 years and a fourth week after 25 years. 


No Double Time for Vacation Time 


In New Jersey if you receive your vaca- 
tion pay for two weeks during a layoff, you 
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will be disqualified for unemployment 
compensation benefits for those weeks.—Bat- 
taglia v. Board of Review, CCH UNEMPLoy- 
MENT INSURANCE Reports N. J. { 8201 (N. J. 
Super. Ct.). 


Count Lost Time Too 


“When time is flown, how it fled 
It is better neither to ask nor tell, 
Leave the dead moments to bury 
Their dead.” 


In spite of Owen Meredith’s advice, New 
Hampshire wants employers to enter on the 
wage vouchers the number of hours lost 
because of the employee’s unavailability. 
Its Regulation 12 has been so revised. 


lroning Time 

A new wage order for the laundry and 
dry cleaning industries in Rhode Island has 
increased minimum fair wage rates for ex- 
perienced workers in those industries from 
30 to 70 cents per hour. A lower rate of 
65 cents an hour is set for inexperienced 
workers and provision is made for payment 
of time and one half for hours in excess of 
45 per week. 


Having a Time Making Ends Meet 


Applications for pay increases for execu- 
tives presented to the new Salary Stabiliza- 
tion Board number 50 a day. 


Lunch Time 


Facts for the court: The union contract 
provided that employees would receive over- 
time pay if they worked during their regular 
lunch hour. One day the power plant broke 
down. The entployer told the workers to 
eat early and then work through the regular 
period. 

The union demanded overtime for the 
lunch hour. The employer said the phrase 
in the contract had not been intended to 
cover such a situation as this, and anyway 
the adjustment of hours was his privilege 
under a management rights clause in the 
contract. 

By the court: The workers got their 
money. Both the arbitrator and the court 
held that the employer was liable. 

If the contract had not been intended to 
cover this situation, the court said, the ex- 
clusion should have been written into it. 

As for the management rights clause, 
the court said nothing in it constituted “the 


541 








remotest basis” for the employer’s claim.— 
In re United Pencil Workers, 19 LaBor CASES 
{ 66,241 (S. Ct. N. Y.). 


Your Time and My Time 


Like the little boy who did an arithmetic 
problem three times and gave his teacher 
the three answers, the Comptroller General 
and the judges in the Court of Claims have 
read over a particular law and come up 
with three interpretations of what it means. 


President F. D, Roosevelt started the 
whole thing when he ordered federal em- 
ployees excused from work on Christmas 
Eve, 1937. Under existing law at that time, 
the result was that workers paid by the 
year got paid for the holiday, but workers 
paid by the hour or day did not because their 
paid holidays were specified in the statutes. 

Congress introduced an act to pay the 
per diem workers for Christmas eve, and 
the Civil Service Commission suggested 
that, instead, they should pass a more gen- 
eral law in case the situation should come 
up again. Congress passed it, providing that 
per diem workers should get a day’s pay 
when they “are relieved or prevented from 
working solely because of the occurrence 
of a holiday.” 

The first interpretation came from the 
Comptroller General. Asked for an opinion, 
he replied that persons who worked on a 
holiday, since they had not been relieved 
or prevented from working, should receive 
only regular pay. 

“The plaintiffs, employees in the Govern- 
ment Printing Office, who have been re- 
quired to work on holidays have received 
exactly the same pay as those who were not 
required to work,” the majority in the Court 
of Claims said. “This is obviously surpris- 
ing. Our problem is to determine whether 
it is lawful.” 

It isn’t, the majority decided. The gov- 
ernment is competing with private business 
in these cases. “It is completely unthink- 
able that the owner of a printing shop could, 
by practice or by contract, maintain the 
policy as to holiday pay which the govern- 
ment here seeks to attribute to Congress,” 
the majority said. The workers on the holi- 
day were therefore entitled to be paid the 
holiday “bonus” plus pay for time worked. 

This, however, was only part of the prob- 
lem. Did the workers get straight pay or 
overtime? The governing law, Section 23 
of the Act of 1934, provided that overtime 
over forty hours should be compensated for 
at time and a half. 
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“A reading of this Section,” the majority 
commented, “indicates that it was intended 
to improve the conditions of working men, 
and no doubt it has had that result. Con- 
sideration of the litigation concerning it 
makes it even clearer that it has improved 
the standard of living of many lawyers.” 


The Comptroller General again had first 
crack at interpretation. He said that under 
the law the worker could get time and a 
half only after forty hours’ work, whether it 
was on a holiday or not. 


The majority of the court thought this 
“erroneous.” The interpretation confused 
overtime compensation with premium com- 
pensation, they said. In fact, when Congress, 
in 1945, specifically recognized the distinc- 
tion in a new law, the Comptroller General 
changed his opinion. 


“This process of interpretation, whereby 
the meaning of a 1934 statute is changed, 
only prospectively, in 1945 because Con- 
gress showed in 1945 that it then knew the 
correct meaning of words which it had used 
in 1934 is unusual,” the majority said. “It 
would be preferable to infer that Congress 
. . . had known all the time, and that any 
mistake as to the meaning had not been 
that of Congress, but of the person who 
read the words and attributed the mistaken 
meaning to them.” 


The three-man majority ruled that the 
workers were entitled to time and one half 
for their holiday work plus the holiday 
bonus, or a total of two and a half times their 
regular rate. A two-man minority then 
came up with the third answer. 


“When these employees do not work on a 
holiday, they are to be paid the holiday 
gratuity,” said the minority opinion, “And 
when they do work on a holiday, they are 
to be paid the day rate plus fifty per cent 

Tt seems inequitable that an employee 
who does not work on a holiday should 
receive a full day’s pay, whereas an em- 
ployee who is required to work shall be paid 
only time and a half... but that is the way 
I read the statute . . . only Congress has 
the power to correct what does seem to be 
an inequity.”—Kelly et al. v. U. S., Court 
of Claims, Docket No. 49299. April 3, 1951. 


Unemployment Tax Factor 

Alabama announces that the state’s expe- 
rience factor to be used in determining the 
employer’s contribution rates for the year 
beginning April 1, 1951, is the same as last 
year—14. 
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FUNDAMENTAL PRINCIPLE of 
JX unionism, that union members do not 
work beside nonunion men, received a body 
blow in three of four recent decisions dealing 
with the boycott provisions of the Taft- 
Hartley law. 

The Supreme Court of the United States 
applied Taft-Hartley bans to the construc- 
tion industry by its decision in three of 
four labor cases decided the early part of 
June. The Court’s application, according 
to the AFL News, was one which not even 
Senator Taft intended. “The Supreme 
Court fastened the Taft-Hartley Law on 
AFL building and construction trades with 
such a tight screw that union operations 
are seriously affected.” 

One decision held that a union ordering 
its employees to cease working, to force 
the general contractor to cancel a contract 
with a subcontractor who employs non- 
union men, is indulging in a_ prohibited 
practice. 

Another held that picketing because a 
nonunion contractor was working on the 
job, which forced employees of the other 
contractors to leave the job, was prohibited. 

Another held that picketing a construc- 
tion job where a nonunion subcontractor 
was working, to force the general con- 
tractor to cease doing business with his 
subcontractor was an unfair labor practice. 

The fourth held that action by pickets 
in encouraging employees of a _ neutral 
customer of a picketed employer to refuse 
service to the picketed employer was O. K 
(not an encouragement of concerted con- 
duct by the neutral employees). 

In the first case, carpenters were ordered 
off the job and did not return. Local 74 
Union Brotherhood of Carpenters and 
Joiners of America, AFL, sometime before 
entering upon this construction job, had 
attempted to organize, without success, 
the employees of a retail store, which sold 
wall and floor coverings. The job which 
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made the issues involved in the decision 
was the renovation of dwellings. 

Four carpenters from Local 74 were em 
ployed on it. The contract for the wall and 
floor coverings was let to the retail store 
which the union had tried, unsuccessfully, 
to organize The retail store still em- 
ployed nonunion labor. When the business 
agent of the union learned that nonunion 
workers were working on the job of renova- 
tion of the dwelling alongside his union 
carpenters, he told the carpenters that they 
could not continue to work on this job. 
They finished out the day and did not 
return. The Court said: “The statute (Taft- 
Hartley) did not require the individual 
carpenters to remain on this job. It did, 
however, make it an unfair labor practice 
for the union or its agent to engage in a 
strike, as they did here, when an object 
of doing so would force the project owner 
to cancel his installation contract 
[with the wall- and floor-covering dealer ].” 

(Was the carpentry work ever completed? 
Yes. Two of the union carpenters did it 
without knowledge to the union.)—Local 74, 
United Brotherhood of Carpenters and Joiners 
of America, AFL v. NLRB, 19 LaBor CAsEs 
T 66,349. 


N ONE of the other cases, /nternational 

Brotherhood of Electrical Workers, Local 
501, AFL and William Patterson v. NLRB, 
19 Laspor CAsEs { 66,348, a general con- 
tractor subcontracted his carpentry work 
and his electrical installation work. On the 
particular job that makes the issues in this 
case—a $15,000 house—he let the carpentry 
work to a subcontractor who employed 
union workmen, and the electrical installa- 
tion went to a subcontractor who, since a 
prior dispute with the union, employed non- 
union men. 

When the business agent of the electrical 
union learned of the identity of the elec- 
trical contractor, he posted a picket. Then 
the carpenters walked off the unfinished 
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job. The business agent told the general 
contractor that the nonunion contractor 
must be replaced with one employing union 
men and that if this was not done, “he 
would not receive any skilled trades to 
finish the rest of the work.” The subcon- 
tract was terminated. A union electrical 
contractor was substituted and the hotse 
was finished. The nonunion electrical con- 
tractor brought the case before the NLRB 
and it came to rest on the bench of the 
Supreme Court. 

“The secondary character of the activities 
here complained of and their objectives also 
come within the pattern of the Denver case. 
In the instant case, a labor dispute had 
been pending for some time between the 
nonunion electrical contractor and the Elec- 
tricians Union, but no demands were made 
upon him directly by either of the peti- 
tioners in connection with this project. 
There are no findings that the picketing 
was aimed at the nonunion electrical con- 
tractor to force him to employ union work- 
men on this job. On the contrary, the 
findings demonstrate that the picketing was 
directed at the union carpentry contractor’s 
employees to induce them to strike and 
thus force Deltorto, the carpentry subcon- 
tractor, to force Giorgi, the general con- 
tractor, to terminate Langer’s electrical 
subcontract.” 


HE DENVER CASE mentioned in 

the above quotation is NLRB v. Denver 
Building and Construction Trades Council, 19 
Lapor CasEs { 66,347. The general con- 
tractor for a commercial building in Denver 
awarded a subcontract for the electrical 
work to a firm which for 20 years had em- 
ployed nonunion workmen. These were 
the only nonunion workmen employed on 
the construction project. A representative 
of the union protested to the nonunion con- 
tractor that “he did not see how the job 
could progress with nonunion men 
on it.” Some months later the council’s 
board of business agents came to the deci- 
sion to place a picket on the project, and 
did so, and all union men ceased work. 
The nonunion electricians continued their 
work. After a period of some 13 days, the 
general contractor told the nonunion elec- 
trical contractor to “get off the job.” 

The nonunion contractor filed charges 
with the NLRB. The NLRB issued a com- 
plaint against the council and the unions 
involved. It alleged that the unions had 
engaged in a strike or had caused strike 
action to be taken by the employees of the 
general contractor and other subcontractors, 
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an object of which was to force the gen- 
eral contractor to cease doing business 
with the nonunion subcontractor. 


The unions contended that they were 
engaged in a primary dispute with the gen- 
eral contractor, seeking simply to force the 
general contractor to make the project an 
all-union job. Conceding that the boycott 
would have been primary and lawful if 
the nonunion workers were employees of 
the general contractor, the majority of the 
Court emphasized the importance of the 
status of the electrical contractor as an 
“independent contractor” and held that the 
boycott was consequently secondary and 
unlawful. 


Justice Douglas dissented, and Reed 
joined, stating: “The employment of union 
and nonunion men on the same job is a basic 
protest in trade union history. That was 
the protest here. The union was not out 
to destroy the contractor because of his 
antiunion attitude. The union was not 
pursuing the contractor to other jobs. All 
the union asked was that the union men 
not be compelled to work alongside non- 
union men on the same job. As Judge 
Rifkind stated in an analogous case, ‘the 
union was not extending its activity to a 
front remote from the immediate dispute 
but to one intimately and indeed inextri- 
cably united to it.’ 


“The picketing would undoubtedly have 
been legal if there had been no subcon- 
tractor involved—if the general contractor 
had put nonunion men on the job. The 
presence of a subcontractor does not alter 
one whit the realities of the situation; the 
protest of the union is precisely the same. 
In each the union was trying to protect 
the job on which union men were em- 
ployed. If that is forbidden, the Taft- 
Hartley Act makes the right to strike, 
guaranteed by { 13, dependent on fortuitous 
business arrangements that have no signif- 
icance so far as the evils of the secondary 
boycott are concerned. I would give scope 
to both ¥8 (b) (4) and $13 by reading 
the restrictions of 78 (b) (4) to reach the 
case where an industrial dispute spreads 
from the job to another front.” 


OW WE COME to the concerted ac- 
1 tivity case, which the Supreme Court 
wanted to review “because of the impor- 
tance of the principle involved and because 
of the conflicting views of several cir- 
cs as 


A mill was being picketed. The goal of - 


the pickets was recognition of a union as 
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representative of the employees of the mill. 
No employees of the mill were pickets. A 
truck of a neutral customer of the mill 
called for a delivery. The pickets formed 
a line across the road and told the two 
occupants of the truck that a strike was 
on, and that the truck would have to go 
back. Those on the truck agreed and went 
back to the highway and stopped. A vice 
president of the mill entered the truck, 
which then proceeded into the mill through 
another entrance, amid a hail of rocks and 
stones thrown by the pickets. 

Did the union’s inducement of the two 
neutral employees to turn back from their 
intended trip to the mill constitute en- 
couragement of concerted conduct by the 
employees of the neutral! employer? 


The key is in the definition of the word 
“concerted,” to which the Court ascribes the 
connotation of a general plan or agreement. 


Here the encouragement by the pickets 
did not bring about such concerted con- 
duct. The Court said that the pertinent 
language of Section 8 (b) (4) of the 
amended NLRA “contemplates inducement 
or encouragement to some concert of action 
greater than is evidenced by the pickets’ 
request to a driver of a single truck to 
discontinue a pending trip to a picketed 
mill. There was no attempt by the union to 
induce any action by the employees of the 
neutral customer which would be more 
widespread than that already described. 
There were no inducements or encourage- 
ments applied elsewhere than on the picket 
line. The limitation of the complaint to 
an incident in the geographically restricted 
area near the mili is significant, although 
not necessarily conclusive. 

“A union’s inducement§ or encourage- 
ments reaching individual employees of 
neutral employers only as they happen to 
approach the picketed place of. business 
generally are not aimed at concerted, as 
distinguished from individual, conduct by 
such employees. Generally, therefore, such 
actions do not come within the proscrip- 
tion of 78 (b) (4), and they do not here.” 


In the Wake of the Non-Communist 
Affidavit Decision 


Doubt as to the validity of a considerable 
number of National Labor Relations Board 
decisions is raised by the United States 
Supreme Court's decision, a few weeks ago, 
that the Taft-Hartley Act requires non- 
Communist affidavits from CIO and AFL 
officers before their affiliated unions may 
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use NLRB processes (NLRB v. Highland 
Park Manufacturing Company, 19 Lasor 
Cases { 66,327). As a result of that deci- 
sion, two courts have just set aside Board 
orders based on charges filed before CIO 
officers had submitted the required affidavits. 

The CIO met the affidavit requirements 
on December 22, 1949. The AFL came into 
compliance on November 7, 1947; conse- 
quently, enforcement of Board orders in 
cases settled prior to compliance may be 
denied or revoked, as it was in these two 
cases: Bethlehem Steel Company v. NLRB, 
20 Lazpor Cases § 66,375 (CA D. C.), and 
Cathey Lumber Company v. NLRB, 20 Lapor 
CASES J 66,376 (CA-5). 

In the Bethlehem Steel Company case, the 
court refused to enforce an NLRB order 
directing an employer to bargain with a 
C1O-afhliated union because the CIO was 
not in compliance “at the time the charge 
was filed.” The NLRB’s position has been 
that compliance is determined, not as of 
the time the charge is filed, but as of the 
time the complaint in the case is issued by 
the Board. 

In the Cathey Lumber Company case, on 
a motion for rehearing, the court revoked 
its decree enforcing an NLRB order to 
bargain with a CIO affiliate, because of the 
CIO’s noncompliance. In this case the 
court did not state whether it was measur- 
ing the noncompliance from the date of the 
charge or the date of the complaint. 

Still another question raised by the Su- 
preme Court’s decision is whether or not 
the issue of the parent organization’s non- 
compliance may be raised in enforcement 
proceedings, or in proceedings to revoke 
enforcement, where that question was not 
raised before the NLRB. Generally, an 
issue not raised in trial proceedings is con- 
sidered waived and cannot be brought up 
on appeal. 

In the Bethlehem Steel Company case, the 
employer had raised the noncompliance 
question before the NLRB or a motion to 
set aside the Board’s order. Thus, there 
is no doubt that the question was properly 
before the court. In the Cathey Lumber 
case, however, the issue of noncompliance 
was never brought up before the Board. 

An exception to the general rule is that 
issues concerning the jurisdiction of the 
trial body may be raised on appeal even if 
they have not been raised earlier. 

The Court of Appeals for the Fourth 
Circuit has held that the compliance re- 
quirements do not affect the NLRB’s 
jurisdiction (NLRB v. Greensboro Coca-Cola 
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Bottling Company, 17 LABor Cases J 65,660). 
Under the ruling in this case, it would 
appear that the noncompliance of a parent 
federation, not being a jurisdictional issue, 
may not be raised for the first time in en- 
forcement proceedings in the courts, if that 
issue has not been raised before the NLRB 
itself. 


On the other hand, the Supreme Court, 
in the Highland Park case, spoke of the 
issue of whether or not the parent federa- 
tions must comply as one “which goes to 
th® heart of the validity of the proceed- 
ings.” Of course, in that case the com- 
pliance question had been raised before the 
NLRB, so that the high court was not 
called upon to decide whether or not the 
issue could be raised for the first time in 
enforcement proceedings. Nevertheless, the 
Fifth Circuit, in revoking enforcement in the 
Cathey Lumber case despite the fact that 
the compliance question had not been 
brought before the Board, mzy have been 
moved by the strong language used in the 
Highland Park case: “It would be strange 
indeed if the courts were compelled to 
enforce without inquiry an order which 
could only result from proceedings that, 
under the admitted facts, the Board was 
forbidden to conduct.” 

In an unfair-practice case (Sunbeam 
Corporation v. NLRB, 2 CCH Lasor Law 
Reports (4th Ed.) § 10,849) it was held that 
an employer may, under proper safeguards, 
release the names of designated union of- 
ficers and of persons who have filed the 
required non-Communist affidavits. No 
party, however, is rightly entitled to such 
information. 


Declaration of Policy 
Is Not Bargaining 


A company’s refusal to guarantee wage 
rates for any definite length of time and 
its insistence on the right to give merit 
raises as it saw fit constitute “an intransi- 
gent refusal to bargain at all.” 

The company said it would pay the mini- 
mum rates in the area but reserved the 
right to revise its scales if economic con- 
ditions changed. This, said the court, “was 
not bargaining at all but a mere declaration 
of policy.” 

As to unilateral merit increases, the court 
said that such increases effectuate changes 
in rates of pay, which are by the NLRA 
made the subject of collective bargaining. 
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One judge dissented from the finding 
that refusal to make an advance commit- 
ment on wage rates was a refusal to bar- 
gain. “There is no power in the Labor 
Board or in this court to compel an em- 
ployer to sign an employment contract 
against his better business judgment ex- 
ercised in good faith,” he said. 


The employer was cited for contempt of 
court and ordered to bargain in good faith 
within 90 days, negotiating “a written col- 
lective trade agreement as to all matters 
upon which agreement can be had.”—NLRB 
v. Berkley Machine Works and Foundry 
Company, Inc., 20 LABor CAaSEs { 66,382. 


Bargaining Units 

In the absence of a controlling bargain- 
ing history, skilled maintenance employees 
may be accorded separate representation 
since there is no inseparable integration 
of maintenance personnel and functions 
with those of the production group, and 
the employer is only a fabricator and not 
a basic aluminum processor.—Aluminum 
Foils, Inc., 2 CCH Lasor LAw REpPorts 
(4th Ed.) ¥ 10,847. 


Maintenance engineers do not constitute 
an appropriate unit since they are part of 
a larger maintenance department - and 
because they do not constitute a homo- 
geneous and clearly identifiable and co- 
ordinated group that possesses work inter- 
ests which are separate from those of other 
maintenance employees.—Sunshine Biscuits, 
Inc., 2 CCH LaApor Law REports (4th Ed.) 
7 10,850. 

The Board retused to carve out of a 
system-wide unit of public transit company 
employees a separate unit of maintenance 
employees who would work solely on motor 
buses, due to the fact that the skills, wages, 
working conditions and interests of these 
employees were similar to those of em- 
ployees in other maintenance subdivisions 
and because of the fact that there existed a 
long bargaining history on a_ system-wide 
basis.—7 win Cities Motor Bus Company, 2 
CCH Lasor Law Reports (4th Ed.) $10,865. 


A bargaining history not based on appro- 
priate bargaining units does not dictate 
continued existence of like unit arrange- 
ments, and a unit of noncraft production 
and maintenance employees will be ac- 
cepted as appropriate for purposes of bar- 
gaining.—Reilly Electrotype Company, 2 CCH 
LApor Law Reports (4th Ed.) § 10,846. 
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Congress—Committees 


After a great deal of discussion and 
qualification, the Universal Military Train- 
ing and Service Act went to the President, 
was signed, and became law on June 19. 
The new draft law will be in effect until 
July 1, 1955. 

The act lowers the minimum draft age 
from nineteen to eighteen and half years. 
The maximum draft age remains at twenty- 
six years, but men who are deferred are 
subject to draft or training until the age 
of thirty-five. Doctors and dentists and 
related specialists may be drafted until the 
age of fifty. Another change is in the length 
of service for draftees—from twenty-one 
to twenty-four months. 

Both physical and mental qualifications 
for prospective draftees have been lowered. 
In addition, aliens with permanent residence 
in the United States will be obliged to 
serve in the military and will therefore be 
subject to the draft. 

A limitation was placed by the act on the 
over-all strength of the armed forces; there 
will be a maximum of 5,000,000 men under 
arms, and recruits will have to be given 
at least four months’ training before being 
sent overseas. 

Deferment is left mainly to the local draft 
boards, the same policy that was in effect 
previously. But in some cases deferment 
has been made more restrictive. For ex- 
ample, married men whose sole dependents 
are their wives are no longer deferred. 
Veterans who served for ninety days be- 
tween December 7, 1941, and September 
2, 1945, or for twelve months between 1940 
and 1948 continue to be exempt. But re- 
servists and National Guard members are 
subject to the draft in some cases. 


The re-employment provisions of the old 
act have been changed slightly. The rights 
of inductees remain basically the same, but 
protection is extended to four years—com- 
pared with the old law’s three—for enlistees 
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and those called to active duty in the Armed 
Forces or the Public Health Service. A 
new provision requires employers to grant 
leave of absence to an employee “for the 
purpose of being inducted into, entering, 
determining his physical fitness to enter, or 
performing training duty in, the Armed 
Forces.” Upon release from training duty 
or upon rejection, such employee is entitled 
to re-employment upon making application 
within thirty days. 

The Senate Committee on Banking and 
Currency, in an executive session, finished a 
report on June 15 on the rent control pro- 
visions to be introduced as a substitute for 
the rent control provisions of S. 1397 to 
extend with amendments the Defense Pro- 
duction Act of 1950. As approved, the pro- 
visions would allow federal rent control 
in any area designated as critical for de- 
fense by the Secretary of Defense or the 
Defense Mobilizer. The provisions would 
also permit a twenty per cent cumulative 
increase over base period in rents presently 
under Federal rent control. 

A bill was proposed in the Senate June 
13 to amend Section 218 (d) of the Social 
Security Act to permit the coverage under 
the old-age and survivors insurance pro- 
gram of state employees covered under a 
state retirement system, if the state by 
which such retirement system was estab- 
lished had in effect on January 1, 1950, a 
statute providing for making such retire- 
ment system supplementary to the old-age 
and survivors insurance system (S. 1670). 


State Legislation 


Collection of Wage Claims .. . When 
an employer in Connecticut fails to pay an 
employee wages in accordance with the 
weekly wage payment law, the employee 
may recover, in a civil action, the full 
amount of such wages, with costs and rea- 
sonable attorney’s fees as allowed by the 
court. Any agreement between employer 
and employee for payment of wages other 
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than as specified in the weekly wage pay- 
ment law will be no defense to such action. 
By request of a worker who has failed to 
receive such payment under the law, the 
Labor Commissioner may take an assign- 
ment of the wage claim in trust for the 
assigning employee and may bring any 
legal action necessary to collect it, and the 
employer will be required to pay costs and 
attorney’s fees as allowed by the court 
(Public Act No. 70, Laws 1951, approved 
May 25, 1951, effective October 1, 1951). 


Cost of Medical Examination ... A law 
has been passed in New Hampshire making 
it unlawful for an employer to require an 
employee or an applicant for employment 
to pay the cost of furnishing any records 
required as a condition of employment; for 
example, a record of medical examination. 
Penalty for violation goes as high as a $100 
fine (Chapter 125, Laws 1951, approved 
and effective May 29, 1951). 

Defense Production Permits . .. The 
effective period of the California Defense 
Production Act has been extended until 
the ninety-first day after final adjournment 
of the 1953 regular session of the legis- 
lature or until termination of the existing 
national defense emergency, whichever oc- 
curs first. In addition, the governor is 
given power to issue temporary defense 
production permits, to be effective pending 
the regular processing of applications for 
permits with the state department having 
jurisdiction (Chapter 839, Laws 1951, ap- 
proved and effective June 2, 1951). 


Eight-Hour Day for Public Works .. . 
In all cases where labor is employed in 
Oregon by the state, county, school district, 
municipality, municipal corporation or sub- 
division, through a contractor, no person 
can be required or permitted to work more 
than eight hours a day or forty hours a 
week, except in cases of emergency, neces- 
sity or where public policy absolutely re- 
quires it. In such case, at least time and 
a half must be paid for overtime in excess 
of eight hours a day and for work on 
Saturdays and legal holidays (Chapter 638, 
Laws 1951, approved May 4, 1951, effective 
August 1, 1951). 

Fair Employment Practices . . . Effec- 
tive as of July 1, 1951, the New York Fair 
Employment Practices Act has been re- 
codified without substantive change (Chap- 
ter 18, Laws 1951, approved April 13, 1951). 


Harvesting Perishable Crops .. . During 
a national emergency declared by the Presi- 
dent, or during wartime, upon a finding by 
the California Department of Employment 
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SUSPEND EIGHT-HOUR LAW 


An extraordinary emergency was 
declared to exist regarding public 
work being done for the Department 
of Defense, and the President's Exe- 
cutive Order 10251 suspends the 
Eight-Hour Law for laborers and 
mechanics in work essential to the 
national defense. But wages of 
laborers and mechanics so employed 
will be computed on a basic day of 
eight hours with overtime at time 
and a half. 





that spoilage of a perishable crop will result 
because of a critical shortage of farm labor, 
schools: in the district where the crop is 
located may operate on Saturdays, New 
Year’s Day, Lincoln’s or Washington’s 
birthday, Memorial Day or Armistice Day, 
in order to make the pupils of the district 
available for the harvesting of crops without 
undue reduction in the number of days of 
school attendance. This does not permit 
students under fourteen to harvest such 
crops, nor is any student allowed to use 
dangerous equipment (Section 8151.1, Edu- 
cation Code, as added by Chapter 1150, 
Laws 1951, approved June 21, 1951, effective 
September 21, 1951). 

Licensing Union Agents . . . Business 
agents for unions in Florida must secure 
a license to act in such capacity in the state. 
Application for the license must be filed 
under oath with the Secretary of State, 
together with a statement signed by the 
president and secretary of the labor organi- 
zation for which the business proposes to 
act. After thirty days, in which objections 
may be filed by any person, the Secretary 
submits the application and objections to a 
board composed of ‘the Governor, Secretary 
of State and Superintendent of Education. 
If a majority find that the applicant is 
qualified, the board authorizes the Secretary 
of State to issue a license to the business 
agent. 

A former provision of the Florida law 
permitted the board to refuse io license 
the agent if in its opinion the public in- 
terest did not require issuance. Now that 
provision has been deleted. It was declared 
unconstitutional by the Florida Supreme 
Court in a 1944 decision, Hill v. State of 
Florida ex rel. Watson, 9 Lapor Cases 
f 62,438, 155 Fla. 245, 19 So. (2d) 857 (Pro- 
vision deleted by amendment of H. B. 580, 
Laws 1951). 
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Minors, Sixteen to Eighteen . . . Hence- 
forth in Delaware, no child between the 
ages of sixteen and eighteen years inclusive 
can be employed in any establishment un- 
less the employer keeps a certificate of age 
on file for each such child (Seétion 3606, 
as amended by S. B. 110, Laws 1951). 


Pre-Employment Inquiry ... In New 
York, pre-employment inquiries concern- 
ing membership in organizations listed as 
subversive or totalitarian by the Attorney 
General of the United States are not un- 
lawful under the “Law Against Discrimina- 
tion.” This is true even when the employer’s 
application blank contains a list of these 
organizations, the names of some of which 
have connotations relating to race, creed, 
color or national origin. But employers 
are advised to submit copies of their appli- 
cation blanks to the State Commission 
Against Discrimination which will decide 
whether or not they are in compliance with 
the law (Ruling of General Counsel, Com- 
mission Against Discrimination, May 18, 
1951). 


Regulation of Elections ... The provision 
in the Connecticut labor relations act which 
prohibited the conduct of elections for bar- 
gaining representatives on the employer’s 
property during work hours has been deleted. 
The subsection on the subject now reads: 
“The board shall have the power to deter- 
mine who may participate in the election and 
to establish the rules governing such elec- 
tion, providing no election need be directed 
by the board solely because of the request of 
an employer of employees prompted thereto 
by their employer, nor shall any individual 
employed for the duration of a strike or a 
lockout be eligible to vote in such election, nor 
shall such election be conducted with the em- 
ployer’s participation, assistance or supervi- 
sion (Subsection (5), as amended by P. A. 
52, Laws 1951, approved May 23, 1951, ef- 
fective October 1, 1951). 


Twelve-Year-Olds ... A Wisconsin war- 
time provision which permitted the em- 
ployment of twelve-year-old boys in house- 
to-house street trades was repealed in 1947. 
Now the provision has been restored for 
the duration of the period of compulsory 
military service and for six months there- 
after. Permits for such employment must 
be obtained from the industrial Commission 
(Chapter 341, Laws 1951, approved June 8, 
1951, effective June 15, 1951). 


Unemployment Compensation Laws 
Changed . . . The experience rating provi- 
sions of the Florida Unemployment Com- 
pensation Law have been amended to pro- 
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vide a zero contribution rate, and the $3,000 
wage limitation provision has been amended 
to include wages paid by a predecessor em- 
ployer and services covered under the em- 
ployment security law of another state or 
the federal government. In addition, the 
law has been amended to decrease the 
minimum period of elective coverage from 
two years to one, and to extend to March 
31 the time within which application for 
termination of coverage may be made, and a 
five-year limitation provision with respect to 
collection of contributions has been added 
(H. 686, H. 688 and H. 784, Laws 1951). 

The Florida law was amended earlier to 
increase the maximum weekly benefit amount 
to $20, and to increase the earnings limit for 
purposes of computing partial unemploy- 
ment benefits, from $3 to $5 (H. 438, Laws 
1951, effective with respect to benefit years 
beginning after April 30, 1951). 

With the new title, Michigan Employment 
Security Act, that state’s unemployment 
compensation law stands amended. Under 
the new law, maximum weekly benefits are 
increased, effective July 2, 1951, to $27 for 
a claimant with no dependent children. Cor- 
responding increases are provided for claim- 
ants with dependent children so that the 
maximum for a claimant with four or more 
childrén become $35 a week. The standard 
contribution rate which applies to employers 
who are not qualified under the experience 
rating provisions is reduced from three per 
cent to 2.7 per cent, effective January l, 
1952. 

The term “wages” is redefined in the 
new law to conform with the corresponding 
definition in the Federal Unemployment Tax . 
Act. Some of the other changes in the law 
relate to the charging of benefits, eligibility 
for benefits of claimants who have received 
vacation or holiday pay or remuneration in 
lieu of notice or who are unemployed be- 
cause of a disciplinary layoff or suspension 
connected with work, part-time minor 
students, and benefit rights of veterans (Act 
251, approved June 17, 1951). 

The Ohio Unemployment Compensation 
Act has been amended to provide for the 
transfer of a part of an employer’s account 
to a successor in interest when a segregable 
and identifiable portion of the business has 
been transferred, to provide for the mainte- 
nance of an employer’s account when the 
business is closed solely because of the employ- 
er’s entry into the Armed Forces, to provide 
for the noncharging of benefits in certain in- 
stances, and to extend the time within which 
voluntary contributions may be made in 
order to be included in computation of an 
employer's rate for the next calendar year. 
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The Ohio act has also been amended to ex- 
tend the minimum liability of an employer 
through the calendar year following the 
year in which he first became a subject em- 
ployer, to exclude services performed as a 
leader or member of a band or orchestra 
under certain conditions, and to repeal the 
provision which excluded from “remunera- 
tion” dismissal payments which an employer 
is not legally required to make. 


The benefit provisions of the Ohio act 
have been amended to increase the maximum 
weekly benefit amount from $25 to $28, to 
redefine “base period,” to increase qualify- 
ing employment from fourteen to twenty 
calendar weeks, to exclude prior earnings in 
the determination of suitability of employ- 
ment, to disqualify an individual who has 
been discharged with just cause in connec- 
tion with his work or who has voluntarily 
quit his work without just cause for the 
duration of his period of employment, to 
disqualify an individual whose unemploy- 
ment is due to pregnancy, and to disqualify 
an individual who receives retirement or 
pension benefits in the form of life annuity 
payments (S. 149, Laws 1951, effective January 
1, 1952). 

The experience rating provisions of the 
New Hampshire Unemployment Compensa- 
tion Law have been amended to establish 
the twelve months beginning July 1 as the 
fiscal year, and to provide that the fund 
balance as of March 31 determines the con- 
tribution rates for the six months beginning 
July 1 and that the fund balance as of 
September 30 determines the rates for the 
six months beginning January 1. The law 
has also been amended to include, for pur- 
poses of the $3,000 limitation, wages for 
employment under the employment secur- 
ity law of another state or the federal gov- 
ernment, and, in the event of amendment of 
the Federal Unemployment Tax Act to in- 
crease the taxable wage, to include the same 
amount under the New Hampshire law paid 
by a subject employer or his predecessor, 
and to prevent reduction of benefits payable 
to any person who receives holiday pay 
(Chapter 140 and 142, Laws 1951). 


The New Jersey Unemployment Compen- 
sation Law has been amended to provide 
that a penalty may be imposed upon an in- 
dividual who makes a false statement to ob- 
tain benefits under the law of any state or 
of the federal government. Certain services 
performed by an individual for a union local 





for which the annual remuneration is less than 
$250 have been specifically excluded from 
the term “employment” (Chapters 210 and 
212, Laws 1951). 

The disability benefit provisions of the 
California Unemployment Insurance Act 
have been amended to increase the maximum 
weekly benefit amount to $30, to disqualify 
workers ineligible for unemployment bene- 
fits because of a trade dispute, except under 
certain circumstances, to specify the amount 
of benefits payable for a day occurring dur- 
ing a week in which a worker receives re- 
muneration, and to make certain amend- 
ments with respect to hospital-benefits. In 
addition, the unemployment insurance pro- 
visions for transfer of reserve account have 
been amended with respect to application 
for such transfer (Chapters 914, 920 and 927, 
Laws 1951). 

The Delaware Unemployment Compensa- 
tion Law has been amended by adding a 
provision preserving the experience-rating 
record of any employer whose business has 
been suspended because of the entrance of 
one or more of its owners, officers, partners 
or the majority stockholders into the Armed 
Forces after January 1, 1950, and whose 
business is resumed within two years after 
the discharge of such person or persons from 
active duty. The time for filing an appeal from 
an initial determination has been extended 
from five to seven days after delivery. Ef- 
fective July 1, 1951, the benefits payable 
to seasonal workers will no longer be re- 
stricted to the months of May through 
October (S. 152 and S. 153, Laws 1951). 

Veterans on Public Works... Qualified 
veterans and their widows and orphans, who 
have been citizens of Texas for not less than 
five years, will be given preference in em- 
ployment on all public works of the state. 
This includes veterans of the Korean War 
(H. B. 651, Laws 1951, approved and effec- 
tive May 17, 1951). 

Weekly Wage Payment . Coverage 
of the New Hampshire weekly wage pay- 
ment law has been extended to include 
hotels, restaurants and granite cutting estab- 
lishments. The law says that certain em- 
ployers must pay wages earned each week 
by employees who work by the day or 
week, within eight days, including Sunday, 
after expiration of the week (Chapter 212, 
Section 14, as amended by Chapter 124, 
Laws 1951, approved and effective May 29, 
1951). 


Injuries in manufacturing during the first quarter of 1951 increased about 4 
per cent above the last quarter of 1950, and 16 per cent above the first 
quarter last year. An estimated 110,000 workers were disabled in first- 
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The New Thinking in Legislation 


Modern Social Legislation. Stefan A. Ries- 
enfeld and Richard C. Maxwell. The Founda- 
tion Press, Inc., 268 Flatbush Avenue 
Extension, Brooklyn 1, New York. 1950. 
911 pages. $8.50. 

This is a textbook designed for law school 
use. Its usefulness, however, will also ex- 
tend to students in such subjects as indus- 
trial relations, political science, public 
administration and social work. 

The main part of the book is a text treat- 
ment of the law and pertinent decisions per- 
taining to the worker’s retirement (old-age 
pensions); to the worker injured in his oc- 
cupation; to the worker outside his employ- 
ment (disability and sickness insurance); to 
the unemployed worker; and to the work- 
er’s hours and rates of pay. 


The work focuses on the evolution and 
present status of the programs concerned. 
Main emphasis is laid on the operational 
aspects. As a result, the materials consist 
chiefly of statutes, administrative reports, 
regulations, interpretations or rulings, legis- 
lative hearings and reports and, finally, 
judicial decisions. Individual opinions, stripped 
of much of their legalistic ornamentation, 
are reproduced as symptomatic of certain 
operational difficulties. In addition, fairly 
claborate summaries or surveys of the case 
law on certain issues are included because 
they illustrate important trends and areas of 
contested and shifted border lines. 

Riesenfeld is a professor of law at the 
University of Minnesota and Maxwell is an 
associate professor of law at the University 
of Texas. 


Industry Administrator 


The Administrator: Cases on Human Re- 
lations in Business. John Desmond Glover 
and Ralph M. Hower. Richard D. Irwin, 
Inc., 3201 South Michigan Avenue, Chicago, 
Illinois. 1950. 690 pages. $7.35. 
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This volume, prepared by two teachers in 
the Harvard Graduate School of Business 
Administration, is directed primarily toward 
use by the student in the field of business 
administration. The plan of the book is 
simple: there are cases on human relations 
in industry, with pertinent questions and 
commentaries. Interspersed throughout are 
quotations from many sources—Churchill, 
Shaw, Hitler and Lao-tzu, for example— 
on leadership and on human relations in 
general. 

The use of The Administrator is not limited, 
by any means, to the Harvard classroom. 
A man in industry, be he foreman, vice 
president or union steward, has problems 
in reconciling the humanity of the worker 
to the work that must be done. 


The cases used in the problems are 
genuine, but with the names disguised. There 
is the example/of a man who is made fore- 
man over factory workers with whom he 
used to work; a man who is brought into a 
bank from the outside and is asked to draw 
up a diagram of the channels of responsi- 
bility between the various levels of authority ; 
a man who is charged with introducing an 
established work force to new and radically 
different equipment. The sets of questions 
that follow each case are in the nature of an 
academic analysis of the problem. In many 
instances, such as one involving the break- 
ing in of a new man on an assembly line, 
there is a report of a student in the Harvard 
Business School who actually was broken 
in on an assembly line job in a factory in 
Detroit. 

The authors have done well in choosing 
the cases and in choosing the quoted material 
that precedes each kind of situation. “A 
leader is best when people barely know that 
he exists. When his work is done they will 
all say, ‘We did this ourselves’,” says Lao- 
tzu, the Chinese Philosopher. And the fol- 
lowing case considers the merit of control 
in business without unpleasant intrusion, on 
dignity of the 
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the rights, personality or 








“underling.” Taken together, the book is 
a set of facts on situations, alternating with 
comments on the ideas involved, and it is 
worth the consideration of everyone who is 
an administrator in business, 


Your Rights and Theirs 

The Law of Labor Relations. 
Werne. The Macmillan Company, 60 Fifth 
Avenue, New York 11, New York. 1951. 
471 pages. $5.75. 

So many books with similar titles are 
theoretical in their treatment of labor law 
that it is a pleasant surprise to find that 
this book is designed primarily for practical 
use. Mr. Werne has divided his treatment 
of labor relations into four independent 
parts. The subject of the first one is rep- 
resentation. Here the author tells with whom 
management must deal, what an appropriate 
bargaining unit is, what to do about existing 
contracts, and who the elected representa- 
tives are and how to handle them. 

Part two covers subjects handled by the 
National Labor Relations Board, such as 
unfair-practice cases and the enforcement of 
decisions in these cases. 

The third part covers the rights and duties 
of both management and unions. 

Part four deals with collective contracts. 
An interesting chapter is that setting forth 
specimen clauses of the collective agreement. 

The author has based his text on decisions 
and rulings promulgated in interpretations 
of all laws (Wagner, Taft-Hartley, etc.) 
that have a bearing on labor relations. 

Approximately the last 100 pages of the 
book are devoted to the citation of authori- 
ties. Mr. Werne, probably in the interest 
of uninterrupted reading of the text, has 
gathered all the footnote material into this 
section. This is not a book based simply 
on the author’s experience and opinion but 
upon the well-reasoned decisions in thou- 
sands of cases which have been presented to 
the authorities for settlement. 

Mr. Werne is adjunct professor of indus- 
trial relations in the Graduate School of 
Business Administration of New York Uni- 
versity. He is also a member of the New 
York bar. 


Benjamin 


Too Much Government? 

Management Reports Nos. 70, 72, 73, 74, 
76. Research Division, California Personnel 
Management Association, Fifth Floor, Farm 
Credit Building, 2180 Milvia Street, Berkeley 
4, California. 1950. Any single copy, $1. 

A promise and a threat are expressed by 
the general manager of California’s Cham- 
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ber of Commerce, James Mussatti, in Report 
No. 70—Economic Problems Ahead for 
Management. He reviews the problems 
facing western employers and concludes 
from the tremendous growth their part of 
the country has seen in recent years that 
California (excluding possibilities of war) 
is about to enter into its most prosperous 
and productive decade. His warning is to 
businessmen to take on citizenship respon- 
sibilities lest California become in fact the 
model “welfare” or “gimme” state, which, 
he says, it is fast approaching. 


Sylvester Garret, professor of law at 
Stanford University, quotes several author- 
ities in Report No. 72 to substantiate his 
holding that the drafters of the Wagner Act 
did not intend to define the subjects to be 
covered by collective bargaining, nor did 
they intend to give a labor board the power 
to resolve such an issue in a disputed case. 
As it is clear now that the NLRB has under- 
taken these functions (with the blessings 
of the Taft-Hartley Act), the author tells 
management that to avoid the continual 
pressure to negotiate on matters not settled 
in their agreements, they must strive to 
develop self-reliant thinking on “both sides of 
the table.” 


Report No. 73, California’s New Look 
in Social Welfare, describes the work of 
the state welfare department—particularly 
the old-age security program and how it 
ties in with personnel problems. Charles I. 
Schottland, director of the department, says 
in his review, that California is close to 
having a universal pension program. He 
discusses the current campaign to change 
the program from one of aid to the needy 
to one of noncontributory aid to all, with 
which he disagrees. His emphasis is on the 
importance of the department to the busi- 
nessman as a citizen as well as a taxpayer. 

American technical and professional in- 
formation may prove to be the real eco- 
nomic basis with which Europe will make 
herself seli-supporting, says Harry H. Fite, 
Director of Organization & Management of 
the ECA, in Report No. 74. In ECA 
Productivily Program in Europe are described 
the many company practices and. the 
American “know-how” transplanted to Europe 
by that organization. 

Another warning against the trend toward 
socialism is expressed in Western Manage- 
ment Looks Ahead, Report No. 76, by 
Thomas J. Bannan, president of the Western 
Gear Works. His suggested remedy is that 
businessmen take a part in political action, 
which, he says, can be accomplished by fol- 
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lowing this simple formula: “no special 
privileges, plug for the Hoover Report, and 
bring government back home where we can 
watch it.” 


Everybody an Economist 


Basic Economics, A Book of Readings. 
Edited by Arthur D. Gayer, C. Lowell 
Harriss and Milton H. Spencer. Prentice- 
Hall, Inc., 70 Fifth Avenue, New York 11, 
New York. 1951. 624 pages. $2.95. 

This book is a collection of articles and 
short pieces, by many authors and from 
various sources, which shed light on some 
of the: dark spots in the broad field of 
economics, a field defined by Alfred Mar- 
shall, one of the authors, as “a study of 
men as they live and move and think in 
the ordinary business of life.” 

The collators are well-known professors, 
with more right to use the title “economists” 
than many who do. They admit that many 
of the pieces selected do not reflect their 
own opinions. Influencing the reader or the 
student with their own ideas was not their 
purpose. There is a selection from the 
NAM, several from the Chamber of Com- 
merce of the United States, as well as a 
few heavy academic treatises on the subject. 
Adam Smith, Marx and Engels are included. 


He who on his own time would like to 
be his own economist will probably learn 
faster with this collation than he who starts 
off with academic textbooks. None of the 
pieces is beyond the “grasp of the serious- 
minded neophyte.” 


Illinois Report 


Annual Report of the Illinois Department 
of Labor, 1949-1950. Illinois Department of 
Labor, 160 North La Salle Street, Chicago 1, 
Illinois. 1950. 72 pages. 

Illinois ranks third in industrial power of 
all the states with its labor force of almost 
four million and its over 180,000 businesses. 
The tremendous importance of an aware 
and functioning Department of Labor in 
such a state is as obvious as is public knowl- 
edge of just how aware and functioning it is. 
This, 1949-1950 report is the first full pub- 
lished report the department has issued in 
twenty years. It contains a synthesis of 
each division’s functions, what each has 
accomplished in the year (illustrated by 
tables and charts), and a general survey 
of the department in which the year’s prog- 
ress and legislation are reviewed. Director 
Frank Annunzio states in his introduction 
that his main objective has been to weld 
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the separate divisions into one coordinated 
whole, which has been accomplished largely 
through the Committee on Department 
Reorganization. The reported steps taken 
this year—arrangements for fuller reports 
of industrial injury accidents, procuring and 
listing of job openings for home workers, 
inspection of factories for health and safety 
conditions and investigations under the Six 
Day Week and Eight Hour Day for Women 
Laws, all by cooperating divisions—will, in 
the words of Director Annunzio, let the 
report “speak for itself.” 
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Constitutional Posers in Labor Organiza- 
tion ... An attorney-advisor in the United 
States Department of Labor briefly studies 
the International Labor Organization of the 
United Nations.—Bennett, “Constitutional 
Problems of the International Labor Organiza- 
tion,” Miami Law Quarterly, February, 1951. 


NLRB Rulings—Whys and Wherefores 
‘ . Answering Professors Archibald Cox 
and John T. Dunlop, two staff members of 
the National Labor Relations Board explain 
the Board’s identification of “the ‘conditions 
of employment’ subject to bargaining within 
the terms of the statute” and of refusal to 
bargain as exemplified by employer insist- 
ence “upon retaining full freedom to deter- 
mine any such matters unilaterally in the 
face of the representative’s desire to estab- 
lish standards by collective bargaining.”— 
Findling and Colby, “Regulation of Collec- 
tive Bargaining by the National Labor Re- 
lations Board—Another View,” Columbia 
Law Review, February, 1951. 


It All Depends on Where You Stand... 
The organizational picket line has provided 
a highly controversial point for interested 
labor commentators. One member of the 
California bar offers his summing-up in this 
recent article—Lauritzen, “The Organiza- 
tional Picket Line: Coercion,” Stanford Law 
Review, April, 1951. 

Union v. the Worker . . . “Although the 
law has granted the union extensive power 
over the individual, it has failed to recognize 
and protect the central right in a democ- 
racy—the right of an individual to partici- 
pate fully and freely in the government 
under which he lives.” So writes the author, 
an associate professor of law at the Univer- 
sity of Buffalo School of Law.—Summers, 
“Union Powers and Workers’ Rights,” 
Michigan Law Review, April, 1951. 
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Meetings of Labor Men 


Cornell University.—A five-day institute 
for training specialists in business and in- 
dustry will be held during the week of 
July 16 by the New York State School of 
Industrial and Labor Relations at Cornell 
University in Ithaca. Professor C. Ken- 
neth Beach, institute chairman, has an- 
nounced that the program will be designed 
primarily to meet the needs of persons 
working in the field of training, but who 
lack extensive preparation or background. 


Classes will be held on training methods 
and techniques, and programs will include 
discussions, demonstrations and participa- 
tion of enrollees. Topics will include or- 
ganization and function of training, job and 
skill instruction, factors affecting learning, 
determining training needs and the con- 
ference method. In addition to school 
faculty members, discussion leaders will in- 
clude Sterling Mudge, supervisor of train- 
ing at Socony Vacuum Oil Company; Earl 
Planty, executive counselor for Johnson & 
Johnson; Carlos Efferson, staff training di- 
rector, Chicopee Manufacturing Corpora- 
tion; Bruce Buckler, training division, 
International Business Machines Corpora- 
tion; and Charles W. L. Foreman, training 
director, United Parcel Service, Inc. In- 
formation can be obtained from New York 
State School of Industrial and Labor Rela- 
tions, Cornell University, Ithaca, New York. 


A conference was held by the school June 
24-29 in Arcady, New York, in cooperation 
with the New York Chapter of the Society 
for the Advancement of Management. The 
discussions, led by executives and labor 
relations experts, were concentrated on ex- 
ecutive development, particularly on prob- 
lems that are likely to develop in the future. 

American Society for Personnel Admin- 
istration—The Third Annual Convention 
of the American Society for Personnel Ad- 
ministration was held June 7 and 8 at the 
Hotel Statler in New York City on the 
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theme, “Personnel Practices for the Butter 
and Guns Economy.* Speakers included 
Reginald E. Gillmor, vice president, Sperry 
Corporation; Jesse Freidin, partner in the 
labor law firm of Roosevelt, Freidin and 
Littauer; Ernest De la Ossa, director of 
personnel, National Broadcasting Company; 
Dr. George K. Bennett, president, Psycho- 
logical Corporation, New York; John H. 
Holzbog, director of industrial relations, 
Otis Elevator Company; Mary E. Hopkins, 


personnel director, Ajax Iron Works, 
Corry, Pennsylvania; Richard C. Smyth, 
industrial relations consultant, Ebasco 
Service, Inc., New York; Dr. Dwayne 


Orton, director of education, International 
Business Machines Corporation; Leonard 
C. Fogg, assistant director of human rela- 
tions, McCormick & Company, Baltimore; 
E. E. R. Wallace, director of personnel and 
industrial relations, Burns & Roe, Inc., 
New York; and Mitchell J. Cooper, chief, 
Interpretation and Review Branch, Wage 
Stabilization Board. 


Home Is Where The Job Is 


Worker turnover is high because of 
housing shortage in defense plant 
areas. 


While the Bureau of Labor Statistics was 
announcing that one-family houses started 
during the first three months of 1951 are 
larger, have added housing features and 
cost a lot more than those started in late 
1949 and early 1950—the CIO was com- 
plaining about the “housing fiasco,” and the 
International Association of Machinists had 
representatives of aircraft unions in Wash- 
ington warning Congress that lack of hous- 
ing is holding back expansion of the aircraft 
industry. Perhaps the facts are related. 


The average cost of the houses started in 
six metropolitan areas surveyed by BLS 
rose about twenty-eight per cent from the 
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second half of 1949 to the first quarter of 
1951—from $9,215 to $11,765. 

Accounting for some of the increase in 
cost: About sixty per cent of the houses 
started in the first quarter of 1951 had 
1,000 or more square feet of floor area, 
compared with less than forty per cent dur- 
ing the second half of 1949. The propor- 
tion of houses with 800 square feet or less 
of floor area was only ten per cent of the 
total in this year’s survey compared with 
twenty-seven per cent in the 1949 period. 


In many cases some of the added space 
has been devoted to an extra bathroom. 
Almost a fourth of the houses started in 
the early months of this year had more 
than one bathroom, a significantly larger 
proportion than in the 1949 and 1950 
periods. The increase in cost was attributed 
only in part to changes in prices of build- 
ing materials and construction workers’ 
wage rates. 

The most recent figures on housing starts 
show that new housing advanced in May, 
1951, by ten per cent over April. The rise 
in housing activity after a brief April drop 
was credited to an unusual spurt in apart- 
ment construction in some of the larger 
cities, in addition to recovery in one-family 
homebuilding. Private housing accounted 
for all of the April to May rise. 

Most of the new one-family homes started 
in May were subject to the financing terms 
of Regulation X and its companion curbs. 
It is possible, therefore, that without the 
restrictions the housing volume might have 
equaled or surpassed the record 149,000 
units started in May, 1950. The 97,000 total 
of housing starts in May is the peak so far 
this year, and the 1951 volume for the first 
five months (444,500) was second only to 
the high figure for the same period last 
year. 

The CIO referred to the whole situation 
as the “housing fiasco” in its Economic Out- 
look for May. The union monthly paper 
said that facts piling up at Congressional 
hearings reveal “a tragic shortage of ade- 


quate, fair-priced housing for civilian de- 


fense workers and for military personnel 
in industrial centers and military establish- 
ments around the nation.” 

“The defense emergency,” said the Out- 
look, “has heaped a new housing crisis on 
top of an already existing one. Almost. all 
of the old unsolved problems of slums, high 
rents, and the over-all shortage of decent, 
low cost family housing—the backlog of 
the last war and the depression—are still 
with us. Instead of adequate national plan- 
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ning to cope with the crisis, new housing is 
being rationed under Regulation X to fami- 
lies with the fattest pocketbooks; the public 
housing program is being destroyed; and 
the families of servicemen and defense 
workers are being gouged unmercifully by 
rising rents. 

“Much of the blame must fall on the 
nationwide real estate lobby and the con- 
struction industry. But Congress itself has 
been callous to the people’s needs, and 
even the Federal housing agencies, charged 
with protecting the public interest, have 
failed to withstand the inroads of private 
greed.” 

Walter P. Reuther, president of the 
UAW and chairman of the CIO housing 
committee, urged Congress to take im- 
mediate steps to increase the production of 
housing, saying: “The present government 
housing policies and administration have 
led to a complete fiasco for the home- 
hungry worker in critical defense produc- 
tion areas.” 

On June 22, IAM delegates from each of 
the fifteen major aircraft plants came to 
Washington with information on the ex- 
pected expansion of personnel in each plant, 
the present housing shortage and the rent 
levels in the various centers. Their re- 
ports showed that the aircraft industry 
must almost double its personnel within the 
next two years to meet present production 
schedules. In; most areas, the delegates 
reported, housing is already exhausted. 
Aircraft workers, they said, are traveling 
as much as seventy miles each way to work. 
Rents have been decontrolled in a number 
of aircraft centers with a consequent in- 
crease in rents up to forty per cent. Turn- 
over is reaching astronomical proportions 
with one plant reporting separations at a 
rate of sixty-three per cent a year, largely 
due to the inability of incoming workers to 
find quarters for their families. 

City areas where serious housing short- 
ages were reported were Marietta, Georgia; 
Tulsa; San Diego; Farmingdale, New York; 
Wichita; Los Angeles; Fort Worth; St. 
Louis; Seattle; Caldwell, New Jersey; and 
Hartford, Connecticut. 


Women in the Labor Force 
Married women constitute half of 
women working force. 


From the middle of March to the middle 
of April, 1951, the number of women in 
the civilian labor force decreased by more 
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than a third of a million, but the drop was 
due chiefly to withdrawals of women who 
had worked during the Easter season. Un- 
employment of women dropped consider- 
ably over the same period. 


Compared with April of last year, there 
were nearly 800,000 more women in non- 
agricultural employment this year. The 
greatest increases in the employment of 
women over that twelve-month period were 
among operatives, chiefly in factories, and 
women office workers. The gains were 
generally credited to the defense program, 
which requires both production and clerical 
workers. The largest decline was among 
saleswomen, and, contrary to recent trends, 
there was an increase among women house- 
hold workers. 


There have been decided shifts among 
working women by groups according to 
marital status. In March, 1950, about two 
thirds of all the women in the United States 
were married, one fifth were single, and a 
little less than one seventh were widowed 
or divorced, according to a recent report 
by the Census Bureau. The main shift 
seems to be toward an increase in the num- 
ber of working married women. Last year 
about twenty-five per cent of all married 
women were in the labor force, compared 
with seventeen per cent in 1940. 
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The number of married workers has been 
increasing steadily since 1940. By 1949 
there were more married women workers 
than single women workers. In 1950 the 
upward swing was even more evident—of 
the nearly eighteen million women in the 
labor force in March, 1950, fifty-two per 
cent were married, thirty-two per cent were 
single, and sixteen per cent were widowed 
or divorced. 


The Employment Scene 


Federal and state governments add 
employees by the thousands. 


With unemployment in May at a postwar 
low for the month, the employment situa- 
tion was good. Nonfarm employment stood 
at 46.1 million, an all-time high for the season. 
Rising defense activity and a seasonal boost 
in construction in the middle of the month 
compensated for cutbacks in automobiles 
and other consumer goods involving non- 
farm employment. 


There were seasonal dips in employment 
in the apparel, textile and leather products 
industries, and these contributed in part to 
the slight decliné in factory employment 
over the month to 15.8 million in mid-May. 
Employment drops in plants making autos, 
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television sets and other consumer durables 
resulted from the curtailed use of steel and 
other metals in nondefense production and 
from a slackening of consumer demand in 
certain of these industries. 

The number of government workers rose 
sharply, increasing by 85,000 from April to 
May. About half of the boost was in the 
federal government, mostly in national mili- 
tary establishments and other defense 
agencies. State and local government em- 
ployment rose about 40,000, mostly due to 
seasonal expansion in highway construction 
and other outdoor work. 


Future Labor Force 


High birth rate assures more workers 
ten years from now. 


By 1975, nearly ninety million men and 
women will be in the labor force, which 
will be about twenty-five million more than 
the present figure, indicating an average 
rate of growth of about a million a year. 
The projection on the future labor force 
was presented by Harold Wool, chief, 
Branch of Manpower Studies, Bureau of 
Labor Statistics, before the annual Con- 
ference on Research in Income and Wealth, 
held recently in New York City. 


The figures were based on an assumption 
of a peacetime full employment economy 


without any intervening large-scale hostili- 
ties. The projections also assume relatively 
high birth rates during the current decade 
and an extension of past trends in the de- 
gree of work participation among men and 
women of different age groups. 


On the basis of population trends alone, 
the report said, the inflows into the labor 
force would be relatively low until the end 
of the current decade, but will then rise 
sharply during the 1960’s as the peak baby 
crop born during or shortly after World 
War II reaches working age. A moderate 
decline of labor force growth is then ex- 
pected after the late 1960’s if the future 
birth rate declines from recent high levels. 


Additional predictions in the study were: 


(1) Women will account for nearly half 
of the expected labor force increase be- 
tween 1950 and 1975. The greatest relative 
growth is expected to be among women 
between the ages of thirty-five and fifty- 
four. 


(2) A declining trend in gainful employ- 
ment among youth of school or college age 
is anticipated, allowing for a continued up- 
trend in the rate of school enrollment. 


(3) On the basis of past trends, a marked 
decline in the rate of labor force activity 
among men sixty-five years of age and 
over is indicated for 1975. 





Appointments have been completed to 
make up the eighteen-man Wage Stabili- 
zation Board which replaces the old nine- 
man group. In the present arrangement, 
six men represent the public, six industry 
and six labor. The members are: 


Public—Dr. George W. Taylor, pro- 
fessor of economics, University of Penn- 
sylvania, chairman of the wage board; 
Clark Kerr, California, members of the 
old board, vice chairman; Nathan P. 
Feinsinger, professor of law, University 
of Wisconsin; William M. Hepburn, 
dean, Emory University Law School, 
Atlanta; John Dunlop, Massachusetts, 
member of the old board; and Frederick 
H. Bullen, New York, former secretary 
of the New York State Mediation Board. 


Industry.— Milton M. Olander, director 
of industrial relations, Owens-Illinois Glass 
| Company, Toledo; Alexander R. Heron, 





MEMBERS OF THE WAGE STABILIZATION BOARD 


director of Industrial relations, Crown- 
Zellerbach Corporation, San _ Francisco; 
Richard P. Doherty, director of employee- 
employer relations, National Association 
of Broadcasters, Washington, D. C.; and 
three members of the old board, Henry 
Bradford Arthur of Illinois, J. Ward 
Keener of Ohio and Reuben B. Robert- 
son Jr. of Ohio. 


Labor.—Joseph A. Beirne, president, 
Communications Workers, CIO; William 
C. Birthright, president, Journeymen 
Barbers’ Union, AFL; John W. Livingston, 
vice president, United Automobile Workers, 
CIO; and three members held over from 
the old board—Harry C. Bates, presi- 
dent, Bricklayers’ Union, AFL; Emil 
Rieve, president, Textile Workers’ Union, 
CIO; and Elmer E. Walker, vice presi- | 
dent, International Association of Ma- | 
chinists, AFL. | 
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THE DEVELOPING LAW—Continued from page 486 








Here, so stated, was an indication of the 
vitality and essential liberality of free- 
market principles, especially when wielded 
by a great judge. There was to be room 
for all important social interests—the inter- 
ests of employers and the general public in 
continued production, the interests of work- 
ers who were satisfied with existing condi- 
tions and the interests of workers who 
wished to try to change existing working 
conditions. In an uncivilized state, the 
interests of the latter two could be recon- 
ciled only by force. In a civilized state, 
reason and persuasion were to be substituted. 
But “if in their attempts at persuasion or 
communication with those whom they would 
enlist with them, those of the labor side 
adopt methods which however lawful in 
their announced purpose inevitably lead to 
intimidation and obstruction, then it is the 
court’s duty which the terms of Section 20 
do not modify, so to limit what the propa- 
gandists do as to time, manner and place 
as shall prevent infractions of the law and 
violations of the right of the employees, and 
of the employer for whom they wish to 
work.” 

Once again, as was the case in l’egelahn, 
the true nature of the issues raised by picket- 
ing were raised. The question was not 
whether the courts should outlaw self- 
organization and unionization. No judge, 
not Holmes, certainly, has stated with more 
feeling and effectiveness than did Chief 
Justice Taft, general acceptance of unionism 
and the traditional goals of self-organization 
of employees. Many will remember Taft’s 
simple and earthy words: 


“Labor unions are recognized by the Clay- 
ton Act as legal when instituted for mutual 
help and lawfully carrying out their legiti- 
mate objects. They have long been thus 
recognized by the courts. They were organ- 
ized out of the necessities of the situation. 
A single employee was helpless in dealing 
with an employer. He was dependent ordi- 
narily on his daily wage for the maintenance 
of himself and family. If the employer 
refused to pay him the wages that he thought 
fair, he was nevertheless unable to leave 
the employ and to resist arbitrary and un- 
fair treatment. Union was essential to give 
laborers opportunity to deal on equality 
with their employer. They united to exert 
influence upon him and to leave him in a 
body in order by this inconvenience to in- 
duce him to make better terms with him. 
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They were withholding their labor of eco- 
nomic value to make him pay what they 
thought it was worth. The right to com- 
bine for such a lawful purpose has in many 
years not been denied by any court. -The 
strike became a lawful instrument in a law- 
ful economic struggle or competition be- 
tween employer and employees as to the 
share or division between them of the joint 
product of labor and capital... .” 


| we Allen possessed Taft’s simple elo- 
quence, he might have said the same in 
writing the majority opinion in Vegelahn; 
for there, too, the right of workingmen to 
combine and to cease work in concert was 
completely accepted. But judges as acute 
and sensible as Taft and Allen could not, as 
some doctrinaires have, neglect other indi- 
vidual and social interests—interests as 
precious to society as that of self-organiza- 
tion. In Vegelahn, the Massachusetts court 
stopped after concluding that picketing, with 
its implicit intimidation, could not in a 
civilized state be accepted as a legitimate 
concomitant of the right of self-organization. 
The Supreme Court, led by Chief Justice 
Taft, went a long step further in the Tri-City 
case. Taft took on the considerable job of 
stating in general terms just what organized 
workers might do vis-a-vis unorganized 
workers in the violence-pregnant circum- 
stances surrounding a strike. ‘How far,” 
the Chief Justice asked, “may men go in 
persuasion and communication and still not 
violate the right of those whom they would 
influence ?” 

The point of departure was a readily 
understandable one—to civilized persons, at 
any rate: “In going to and from work, men 
have a right to as free a passage without 
obstruction as the streets afford, consistent 
with the right of others to enjoy the same 
privilege.” But in exploring the limits of 
the right to accost and persuade, an able 
judge must analyze and understand the 
temper of the times and the prevailing views. 
Custom, habit, general attitudes—these are 
far more important to a determination of 
when or whether there has been mterference 
with the right of free passage than formal 
laws or decrees will ever be. And here Taft 
noted that “we are a social people and the 
accosting by one of another in an inoffen- 
sive way and an offer by one to communicate 
and discuss information with a view to in- 
fluencing the other’s action are not regarded 
as aggression or a violation of that other’s 
rights.” But when are the rights of a “social 
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people” to be free of intimidation infringed ? 
Taft’s answer is one which deserves exact 
quotation: 

“If, however, the offer is declined, as it 
may rightfully be, then persistence, impor- 
tunity, following and dogging become un- 
justifiable annoyance and obstruction which 
is likely so to savor of intimidation. From 
all of this the person sought to be influenced 
has a right to be free and his employer has 
a right to have him free.” 


Here was a generalization which made 
complete sense and which accommodated the 
interests of all concerned. Had legislatures, 
courts and police taken this approach to 
heart, how marly instances of violence and 
depredation, head-splittings and even killings 
might have been averted! 


UT Taft was now only on the threshold 
of his immediate problem. He still had 
to fashion a decision translating his thinking 
into a decree appropriate to the precise 
facts before him. The case had already 
involved actual violence, threats, intimida- 
tion. In what manner couid the right to 
inform or persuade be secured against such 
a background? Could the modification of 
the circuit court of appeals, prohibiting only 
such picketing as was carried on in a “threat- 
ening or intimidating manner,” be sustained ? 
This modification must have seemed naive 
to Chief Justice Taft and his colleagues, in- 
cluding Holmes and Brandeis, on the Su- 
preme Bench. As Taft put it: 


“All information tendered, all arguments 
advanced and all persuasion used under [the 
circumstances of the case] . . . were intimi- 
dation. They could not be otherwise. It is 
idle to talk of peaceful communication in 
such a place and under such conditions. The 
numbers of the pickets in the groups con- 
stituted intimidation. The name ‘picket’ 
indicated a militant purpose, inconsistent 
with peaceable persuasion. The crowds they 
drew made the passage of the employees 
to and from the place of work, one of run- 
ning the gauntlet. Persuasion or communi- 
cation attempted in such a presence and 
under such conditions was anything but 
peaceable and lawful. When one or more 
assaults or disturbances ensued, they char- 
acterized the whole campaign, which be- 
came effective because of its intimidating 
character, in spite of the admonitions given 
by the leaders to their followers as to lawful 
methods to be pursued, however sincere.” 

“Our conclusion,” Taft stated for the 
Court, “is that picketing thus instituted is 
unlawful and can not be peaceable and may 
be properly enjoined by the specific term 
because its meaning is clearly understood in 
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the sphere of the controversy by those who 
are parties to it.” 

Thus, in Tri-City, as in Vegelahn, picket- 
ing was enjoined “by the specific term.” 
The circuit court of appeals was ordered to 
reinstate the injunction against picketing as 
it had first been drawn by the district court. 
But the large undertaking assumed by the 
Court in this case was not yet accomplished. 
The Court was still determined to give the 
strikers an opportunity to persuade non- 
strikers and striker-replacements, but in such 
terms and under such conditions that intimida- 
tion would be difficult. While prohibiting 
picketing, the Court carefully followed the 
spirit of the Clayton Act by providing full 
opportunity for attendance at the scene of 
the dispute, observation, communication and 
persuasion. The Court’s language should 
be studied as a possible model for all cases 
involving strikes, even though the Court 
itself suggested that “each case must turn 
on its own circumstances”: 

“We think that the strikers and their 
sympathizers engaged in the economic strug- 
gle should be limited to one representative 
for each point of ingress and egress in the 
plant or place of business and that all others 
be enjoined from congregating or loitering 
at the plant or in the neighboring streets 
by which access is had to the plant, that 
such representatives should have the right 
of observation, communication and persua- 
sion but with special admonition that their 
communication, arguments and appeals shall 
not be abusive, libelous or threatening, and 
that they shall not approach individuals to- 
gether but singly, and shall not in their single 
efforts at communication or persuasion 
obstruct an unwilling listener by importun- 
ate following or dogging his steps. This is 
not laid down as a rigid rule, but only as 
one which should apply to this case under 
the circumstances disclosed by the evidence 
and which may be varied in other cases. It 
becomes a question for the judgment of the 
Chancellor who has heard the witnesses, 
familiarized himself with the /ocus in quo 
and observed the tendencies to disturbance 
and conflict. The purpose should be to pre- 
vent the inevitable intimidation of the pres- 
ence of groups of pickets, but to allow 
missionaries.” 


Conclusion 


The reasoning of the Tri-City case seems 
so liberal, so perceptive and so cogent, in 
terms of free-market theory, that extensive 
concluding remarks would be presumptuous. 
One point does need emphasis, however. 
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Picketing, as that institution is commonly 
known today, was absolutely enjoined in the 
Tri-City case. The Court permitted the 
“strikers” to observe, communicate and per- 
suade, but, speaking properly, it did not 
permit them to march in groups as pickets 
do. The distinction is important. Those 
who argue that picketing is entitled to pro- 
tection as a kind of free speech have tended 
to confuse picketing with the kind of con- 
duct permitted in the Tri-City case. They 
have tended to argue that the picket line is 
a vehicle for observation, communication 
and persuasion. In 1921 the Supreme Court 
was too perceptive to be victimized by this 
confusion; it realized that the picket line, as 





addressed to nonstrikers and striker-replace- 
ments, is more properly viewed as a vehicle 
of intimidation. At the same time it was 
liberal enough, and astute enough, to make 
sure that if observation, communication and 
persuasion were desired, opportunities there- 
for should be available. The distinction 
made between “missionaries” and “pickets” 
was an inspired one, but unfortunately, its 
greatest significance has been lost for many 
years. Those who demand a right for march- 
ing pickets on free-speech grounds seem to 
be somewhat like persons who would dress 
soldiers in monks’ habits and then seek 
admission of them into a foreign country as 
missionaries. 
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been estimated by many people in’ respon- 
sible positions in our federal government 
that the present emergency may last for at 
least ten years, during which time we will 
not actually be engaged in an all-out war, 
but during which time it will be necessary 
for us to maintain a high level of military 
preparedness. If this constitutional amend- 
ment were in force during this period, we 
would be unable to balance the budget. We 
would be unable to come close to following 
the basic principle with which many people 
of the United States agree, that is, the prin- 
ciple of pay-as-you-go. 

By not having a balanced budget, we 
, shall be contributing to the inflationary 


dangers resulting from large-scale continual 
deficit financing. 


All in all, this proposal to amend the 
Constitution is one that, upon careful exami- 
nation, I feel certain will be rejected. It 
seems to have a lot of emotional appeal but 
lacks reasoned support. In this field of 
taxation and fiscal policy, the American 
people cannot afford to be swayed by emo- 
tion. In the last analysis, our democratic 
system of government, our elected state and 
federal officials, our privilege to vote and 
participate in elections are all sufficient safe- 
guards against the “evils,” if evils they be, 
which this proposal desires to correct. 





SUSPEND LAWS 


The New York State Industrial Com- 
missioner set standards last month for sus- 
pending state labor, law temporarily when 
it hampers defensé production. The au- 
thority to grant limited dispensations is 
given by the state Defense Emergency Act, 
which runs for one year from April 12, 1951. 


Situations that may have to be met are 
indicated in the law: 

(1) A plant needs to work a seven-day 
week and asks suspension of the one-day- 
of-rest law. 

(2) A plant needs to add a night shift 
and hire women for it, and asks suspension 
of the night-work law. 

(3) A plant needs to employ available 
persons otherwise excluded by laws limit- 
ing hours of young people or women or 
forbidding them certain kinds of work. 
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FOR DEFENSE 


(4) A public contractor doing defense 
work finds progress hindered by the law 
providing for an eight-hour day and five- 
day week on public work. 

(5) For security reasons a plant needs 
to fingerprint employees and asks for sus- 
pension of the ban on fingerprinting (the 
only case in which the employer need not 
show a labor shortage). 

The law limits the life of a dispensation 
to six months, but it may be renewed on 
fresh consideration and there are provisions 
for emergency dispensations for a month, 
and some for two weeks. The law also 
provides that “no dispensation shall be 
granted that does not safeguard the health 
and welfare of che worker” and the stand- 
ards issued by the industrial commissioner 
hedge the granting of dispensations by a 
number of such safeguards. 
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A LOOK BACK 


—to July 1, 1892 


rh 

| HE FIRST OF JULY in 1892 marked 
the start of hostilities in one of the worst labor disputes the 
nation has ever suffered. In the months leading up to that 
day, in Homestead, Pennsylvania, seven miles east of Pittsburgh, 
the Carnegie Steel Company and the Amalgamated Association 
of Iron and Steel Workers had engaged in a dispute over 
wages. As June ended, the protesting workers were locked 
out, and there began a deadly fight that lasted for five months 
and ended in victory for the steel company. 


7 

ULIMINATION OF UNIONISM 
from most of the mills in the Pittsburgh region was the prin 
cipal result of the bloody battle. A report in 1907 showed that 
while the organized common laborers in the mines were receiv- 
ing $2.36 for an eight-hour day, the unorganized common 
laborers in the steel mills received only $1.65 for a ten-hour 
and $1.98 for a twelve-hour day. The struggle was expensive 
in money, lives and time. The State of Pennsylvania spent 
$600,000 just to maintain the state militia in the strife-wracked 
town, and the extended loss of wages caused untold damage 
to the workers and their families. 


’ 

( AHARGES OF MURDER, aggravated 
riot, conspiracy and treason followed on open gun fighting. In 
one battle on July 6, three Pinkerton agents, who had been 
hired by the steel company, and seven workers were killed and 
many more were wounded, before president Weihe of the 
Amalgamated persuaded the workers to release the Pinkertons 
from barges where they had “entrenched” themselves after 
being abandoned by their tugs. 
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| HE ENTIRE NATION was stirred 
by the fight, and there were protests from abroad. But by 
November the hungry workers were beginning to return to 
their jobs and some of them were put on trial on charges of 
treason against the State of Pennsylvania. The rest of the 
nation lost interest in the historic struggle and turned its 
attention to the election of Cleveland, the Corbett-Sullivan 
fight, the scare of a cholera epidemic and fresh strikes in 


Tennessee and New York. 




















